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A Short Summary
INTRUDUCTION

Nowadays the research and definition of the role and importance of the Om-
budsman in Georgian realities is very actual in its first stage of its govern-
mental development, there are a lot of examples of forming of different kinds
of democratic institutions or values. Even the Law “about the parliamentary
attorney” was adopted in recent years (on 16 of may, 1996 ). Therefore it
would be interesting to consider the legal nature of the Georgian Ombuds-
man, together with the process of democratization in Georgia. A lot of
interesting questions are discussed in this work: forming the civil societies,
the problem of contradiction between the democratic theory of institutional
values, if there is existed the identical organ with same functions as the Insti-
tute of Ombudsman in Georgian History of State and Law, the comparative
analysis of modification of Institute of the Ombudsman, which gives us the
possibility to make conclusions of adopting the concrete suggestions how to
improve the Georgian Model f the Ombudsman.

Besides, one of the criterion of estimating the realization of democratic prin-
ciples is considered the study of the sphere of competence of the Ombudsman
and generalization if the results of its activities.

Chapter one “ the Institute of Ombudsman and the realities from the Georgian
History Of State Law” — consists of three paragraphs in which are observed
the first frames of parliamentarism in Georgia, the identity of “Saadjo Kari”
and the Institute of Ombudsman.

In the first paragraph — “ The Development of the Georgian Institute of Om-
budsman” is discussed about the actuality of the Institute. In Georgia it is
considered as absolutely new form of human rights’ innate real protection,
which according to the concept recently actualized in jurisprudence, first ap-
peared in 1713 in Sweden and in 1809 was confirmed as a governmental
unity. It was born during the period when the king equally controlled both the
public employees and the activities of the judges. But in 1713 the King Carl
XII united those two posts and established the Institute of “Konugest Osta”,
which was under the king’s competence till the year of 1809. After the king’s
death the absolute monarchy was overturned which caused the establishment
of the institute of the Ombudsman.

107



In the second paragraph- “The first contours of parliamentarism in Geor-
gia” is discussed the important social-political events in Middle Age Geor-
gia, is also characterized the way of governing in the XII-XIII centuries.
The analyses of the processes before the period when “The Agreement of
Royal Court is very interesting for me in order to neglect some scientists’
opinion who don’t agree with the document’s imperative character and think
that “The Agreement of Royal Court” was the logical result of its juridical
nature of these events which took place in the XII-XIII centuries in Georgia.
For pointing out the current political events in the XI century, the important
event is the activity of Kutlu-Arslan and his participators. They wanted to
form”karavi”(tent) near Isani valleys not far from king’s palace. It’s obvious
that such kind of demand was risen because the reasonable considerations
that would be the beginning of their independence. According to political
program, “karavi” would be more privileged in its rights than the Royal Court
Chanslary “darbazi” itself. Queen Tamar made a kind of estimation to the fact
that it would be the end of the priority of the king.

After the reflexive political analyses of Georgia when Queen Tamar was
reigning (which means the political ideology and political psychology), we
can freely sayt hat the in XII century Georgian people together with its pro-
gressive social part were ready for serious reforms. Such an idea can be more
convincing if we take into consideration the fact that in other countries such
kind of facts did not exist even in hypothesis. As to the institutional analyses,
which studies all the systems of political institutions, one can make the fol-
lowing conclusion: from the very old ages some signs of parliamentarism
and the examples of attempts to create Feudal Republic are obviously seen
in Georgia.

In the third paragraph-“Saadjo Kari”- is the Institute of Ombudsman?” is
pointed out that “the Agreement of Royal Court is a legislative document and
as to “Saadjo Kari”, it is relevant to the Institute of Ombudsman.

In the Court’s Agreement we come across the following lines, which give us
a good picture of the Georgian State System in the XII century.

In the document the Queen’s government is presented as Feudal Monarchy.
According to the document, the secular and church activities is supervised by
the Queen. Though the government was restricted by the petty Feuds. The
Queen governed the country with the “unity” — so was noted in “The Agree-
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ment of Royal Court”. With “unity” meant- the king and noblemen governed
the country together and an organ by which the King and the Feuds governed
the kingdom, was called “darbazi” ( the hall).

For the outlined document “the agreement of Royal Court” was familiar with
the institute of “vizars”. It was the establishment like a government. In the
“grand vizars society were the vizars and their assistants, but “mtignobart-
ukhuces

chkondideli” was at the same time the head of Grand Vizars.

According to 1. Dolidze and his opponents’ consideration, the agreement of
Court was created by the different kings in the different centuries. As to the
document, it was dated in the XII-XIV centuries. The kings who took part
in its creation could not be the legislators in that period. That fact aggra-
vates and confirms our doubts that “Saadjo Kari” or the Georgian variant
of Ombudsman was being created for several centuries before appearing in
“the agreement of Royal Court”. As to “mtignibart-ukuces chkondideli”, he
was the most important person after the king who supervised all boards of
administration. Such a high political position of “mtignibart-ukuces chkion-
dideli”, his independence in the administrational system and outfitting him
with supervisors’ rights was the logical guarantee for the unrestricted work
of “Saadjo Kari”. And that is one of the characteristic features of the modern
Institute of an Ombudsman. It must be noted out that, the special work ap-
paratus was made to help function “Saajo Kari’.

Chapter two- “The role and importance of the Institute of Ombudsman in the
political regime” consists of three paragraphs and deals with the questions
such as: the process of democratization in Georgia and the establishment of
the Institute of Ombudsman, the interrelation of the institutional values of
forming the political regime.

In the first paragraph- “Institute of Ombudsman in Georgia” the current
political regime is estimated, the emphatic circumstances of the democratic
processes are ascertained, the principals of the independence of the Ombuds-
man in the governmental system and the variety of its juridical nature.

According to the democratic theory, the source of forming the government in
the democratic country is people. The representative organs and the officials
are chosen but the administrative system is decentralized.
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If talking of the criteria of estimating political regimes, we must acknowledge
that the process of democratization in Georgia is in rudimentary condition, as
the heads of local administrative organs are chosen. But forming the Institute
of the president’s attorney caused the centralization of the government, and
after that the self development of the regions became more dependent on the
center (the official Thilisi).

It goes without saying that juridically secured individual is the firm founda-
tion of the legal government, in which the most important part is the role of
Ombudsman, as he always reacts to each case of violations of human rights,
in that case he individually keeps the legal conditions of a person in controls
and when the Ombudsman raises questions about recovering the situation in
the sphere of human rights in the parliament and the president, it goes without
saying that the purpose of the activity of the Ombudsman is complex.

Despite the narrow profile of the Ombudsman’s activities, determined by the
law, taking into consideration the facts discussed above, we can conclude,
that the Institute of Ombudsman still preserves the variations of its legal na-
ture.

In the second paragraph-“The Institutional interrelations of the democratic
theory”- the issue of democratic models and the interrelations of the demo-
cratic theory and institutional values are profoundly analysed.

For example, the existence of democratic pluralism in the country, give vises
to the resistance for fulfilling the governmental sovereignty in the country,
as the pluralist model of democracy means the people’s government by the
independent organizations, which is the base of forming the unities of non-
governmental space.

As to the idea formed in nongovernmental space determines the governmen-
tal receptive decision. So in the democratic pluralist conditions the govern-
ment may have only that kind of sovereignty, which consists of fulfillment of
foreign functions.

In the same paragraph the ideal of double natures of the modern civil society
is formulated. It has both the juridical and political concepts.

The following conclusion is made when the democratic institutional models’
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are not resistant, they become more complicated and causing anarchy and
it can result a kind of devaluation in democratic regime. The same use of
democratic theories in one time may violate the principles of sovereignty of
the country and easily change democracy into totalitarism. That’s why it’s
necessary to define the priorities of their spectrum of democratic values in
the legislative creation.

The third paragraph- “The role of Ombudsman in forming the political
regime” concerns the defining the Ombudsman’s role in choosing or forming
optimal democratic values for the formation of the political regime.

On the background of numerous and intermingling democratic values, the
role of an Ombudsman in the Georgian political regime is quite interesting
as an Ombudsman takes an independent part in the system of State organs,
defines its independence and impartiality, when he puts the proposition to
the president of parliament about normalizing situations in the sphere of hu-
man rights. Consequently, an Ombudsman has his own role in forming the
Georgian democratic regime and according to his great importance has a sig-
nificant influence on forming culture. Analyses of conflicting contradiction
between them, the institutional models of democracy is revealed as the dis-
puted resistances which renders the equal and smooth development of these
models, as noted above their co existence prevents their final formation. In
such stagnated conditions of establishing democratic values the Ombudsman
acting by experience, by generalizing the decisions and recommendation of
concrete facts, prevents the confrontations between the democratic values
and enables the authority to define the most acceptable model of democracy
based on objective reality of the country.

For illustrating the statement we may look through the following exam-
ple, when in 10.08.2001 the Ombudsman brought in the recommendation
(180\01.02) to the chairman of Georgian parliament about violation of elec-
trical rights of the displaced was amended in the new electrical code, the
refugees were given their legal rights to participate in the elections. The Om-
budsman in his annual account on the basis of conceptional analyses and the
generalization of the achieved results considering public development, will
elaborate to revive culture and social development by which accomplices
the harmonizing of certain political regimes. The harmonization is necessary
between the social consciousness and political regime, as it is necessary to
fulfill really the declarative principles made in the legislation for the demo-
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cratic political regime.

Chapter three — “The comparative analyses of Georgian and foreign Institutes
of Ombudsman” — consists of three paragraphs in which is observed the way
of electing an Ombudsman of various countries, the sphere of their compe-
tence and the rule how to appeal to them.

In the first paragraph — “the way of electing an Ombudsman” a kind of
comparison is made between the way of electing of Ombudsman in Georgia,
Sweden, Spain, France, Russia and the Netherlands.

The right of introducing on Ombudsman in Georgia has both the president
and the parliament, and he is elected by the majority members of parliament
and is relieved also by parliament.

The rules of electing an Ombudsman in Sweden is almost identical to the
Georgian one. So in this case there is no necessity of making any conclusions.
But as to the Spanish Ombudsman- the situation is slightly different here: the
Spanish Ombudsman also takes part in juridical relationships as the “parlia-
mentary attorney”, but we must not forget the fact that the Spanish parliament
consists of two chambers — the congress and the senate, and because of this
fact, the Ombudsmen are nominated according to the corresponding proce-
dure: first the congress asserts the Ombudsman and then the senator makes
ratification of the congress’ decision which to my personal point of view has
an important influence on the independence of the Ombudsman, because the
senators are the heads of administrative regions and they’ll always try to sup-
port the candidates which are acceptable for them.

The situation would be slightly different if in Georgia there would be two
chambers — the republic counsel and the senate. According to fourth para-
graph of the Georgian Constitution, the republic counsel consists of propor-
tionally elected members and the senate — of the members elected in Abka-
zia, Adjara and other territorial regions and of five members selected by the
president. The membership of chambers, authority and the rule of assertion
are designated by the organic law, but the Georgian Parliament has not yet
adopted this law. The world parliament practice gives us an opportunity to
suppose that the members of upper chamber (senate) will be selected by the
head of the territorial-administrative regions.

So, that way I feel it unsuitable for them to take part in discussion and elec-
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tion of the candidates as it can limit the most important function of the Om-
budsman- the parliamentary control on administration. That’s why I think
that electing and reelecting an Ombudsman must be the priority of Georgian
lower Republic Counsel only.

The situation is very difficult in selecting “Mediateur” in France. In France
the Ombudsman is elected and released in case of violating the law by the
agreement of the Counsel of Ministers. So France created a more original
form of Ombudsman’s Institute with serious and rough violations, which
would most probably serve as a political weapon, for its candidate must be
acceptable for certain establishments.

As to the Russian way of electing an Ombudsman, it absolutely satisfies these
parameters which are necessary to guarantee the independent activities of an
Ombudsman. Despite the fact that the Russian parliament consists also of
two chambers (like the Spanish one), in the selecting of Ombudsman only the
lower chamber takes part and that fact in the concrete case differs from the
Spanish way of electing an Ombudsman.

The Netherlands National Ombudsman’s electing procedure is characterized
of by special peculiarities: all the three branches of the government presents
with unified recommendation of the candidate to the lower chamber, which
means that different persons of government can present candidates indepen-
dently.

In the second paragraph- “The sphere of ombudsman’s competence” deals
with the parameters of Georgian, Swedish, Spanish, French, Russian and
Netherlandish competence and their comparative characterization.

The area of Ombudsman’s authority is an important cornerstone of the Om-

budsman’s independence from the board of administration and effectiveness
of its activities. As to the competence of the Georgian Ombudsman, a facul-
tative nature of its work is note-worthy: the national rights and liberties and
also the cases of their violation.

An Ombudsman is entitled to address the parliament with suggestions for
improving the legislation in the sphere of human rights and liberties. But un-
fortunately the Georgian Ombudsman to the Swedish Ombudsman (a classi-
cal example for other countries’ institutions) has no right for legislative initia-
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tives, the right of independent investigation, taking independent disciplinary
measures to the persons who did not fulfill Ombudsman’s legal demand, also
the right of having a legal procedure in the high, juridical institution.

While comparing Georgian and Spanish Ombudsmen’s competences and au-
thorities, the last one looks very solid, as it owns all these mechanisms, which
the Swedish Ombudsman uses for fulfilling his activities besides legislative
initiative. The work of Spanish Ombudsman is also facultative as in Sweden
and Georgia.

While discussing the authorities of French “Mediateur”, it became clear that
it does not have right of independent investigations in some administrative
group. The “Mediateur” is not facultative. Practically, the only means for
reacting upon the concrete fact is sending a recommendation to the heads
of the administrative structural unities, when they abrogate or limit human
rights and liberties.

The Russian Ombudsman is called “the attorney in the sphere of human
rights” and while studying competences, we came across the circumstance,
which seriously raises the question of necessity of the Institute of Ombuds-
man’s existence in the same way as it is in Russia. The Russian Ombudsman
has no right to examine the complaints about the resolutions made by the
authority organs (he examines only the complaints about the decisions of
administrative organs.) Inspite the Russian attorney’s independent activity
is protected by the immunity and has the right to bring charges to the Consti-
tutional Court, we think the role of Ombudsman in human rights and liberties
is legitimated.

The same thing can be said about the Netherlandish Institute of an Ombuds-
man, as there are such mechanisms in the law, by which the Ombudsman
evades the consideration of complaints undesirable for the government.

When the legislator says that the ministers have the right to decide whether
to admit the Ombudsman to the special places ascertained by law or not, we
can say one thing: the administrative organ can give confident information
to the Ombudsman, if he’ll give the promise to keep it tin secrete (article 19,
part 4). Such circumstance is in favor of the Ombudsman, but the adminis-
trative organ has not only the right to refuse to give the needed information,
but also the right of not admitting him to its administrative building. So we
have the collision if norms, and the dimness of the rights of Ombudsman and
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administration degrades the essential function (the parliamentary control on
the administration in the sphere of human rights and liberties) of the Nether-
landish Institute of Ombudsman.

In the third paragraph- “Rules of appealing to the Ombudsman” is about
the analyses and juridical estimations of the rules of appealing to the Geor-
gian and foreign Ombudsman.

It must be pointed out that, there no principle differences in the rules of ap-
pealing in Georgian, Swedish, Spanish, Russian and Netherland Ombuds-
men’s Institutes. As to France, the rule of appealing to the Ombudsman is
very complicated. Before reviewing the application by the “Mediateur”, the
deputy or the senator must decide whether the application of the person is
the competence of an Ombudsman or not. But before bringing in the applica-
tion, a number of activities towards the administrative organs are needed, that
means that it is the mediation to the mediator. The fact is rather far from the
main regulations and the principles of Ombudsman’s classical model. So the
rules of appealing to the “Mediateur” in France is absolutely different from
the perfect model of the Ombudsman, generally speaking the vital regulation
of which is the rule out the bureaucratic elements from the relationships of
the Ombudsman with a citizen.

In the conclusion of the third chapter the following idea is formulated: ac-
cording to the comparative analyses of institutes of different countries, they
have their peculiarities and because of this have more or less democratic na-
ture. So the Ombudsmen of different countries will have a different role and
importance in forming their governmental political regime.

It is true that the Georgian Institute of Ombudsman is not so ideal as the
Swedish one, but with its legislative part, with the purely juridical nature and
even the most important political instrument, it is very close to the Ombuds-
man’s ideal model.
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CONCLUSION

The institute of Ombudsman existed in Georgia earlier than in Sweden
(1713). For formulating such an idea is enough to look through one of
the unique Georgian juridical document “The Agreement of the Royal
Court”, which was compiled no later than in the XIII-XIV centuries.
After the reflexive political analysis, Georgia in the period when the
Queen Tamar was reigning (which means the political ideology and po-
litical psychology), we can freely say that the Georgian people together
with its progressive social part were ready for such reforms. Such as an
idea can be more convincing if we take into the consideration the fact
that Queen Tamar abolished capital punishment and also all punish-
ments which damaged the body in the Georgian juridical practice. Ev-
erybody can agree to the fact that in other countries such kind of facts
did not exist even in hypothesis. As to the institutional analyses, which
studies all the systems of political institutions, one can make the follow-
ing conclusion: from the very old ages some signs of parliamentarism
and the examples of attempts to create Feudal Republic are obviously
seen in Georgia.

With “the Agreement of Royal Court” is ascertained the strict regula-
tion of the rights and responsibilities of each governmental organ the
marking of each other and uniting with the base centralization, gives us
the sources of believing that we have the principals of distributing the
government. Based on these facts we say that document is not a simple
one, which has simple legislative importance, but is a main law of the
country.

The comparative analyses of the Institutes of Ombudsman of different
countries convinced us that they have their own peculiarity and conform-
ably are distinguished with its democratic nature. So the Ombudsmen
of different countries would have the different roles and importance for
forming their own political regimes in the government.

It is quite possible that the development of one of the principal democrat-
ic theory about human rights and liberties could practically cause serious
resistances, as there is existed incompatibility between such high values
as the Defense of the State System and the Supreme Principals of De-
mocracy. It goes without saying that during hard social difficulties, the
strong bureaucratic Institute, formed to defense national interests could
really humiliate citizens’ rights and liberties during the legal interrelation
with the State Administration. Besides the quality of defense, the level of
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industrial forces’ development in the country.

The Georgian Institute of Ombudsman appeared in Georgia during hard
economic crisis caused by serious political resistances. The origin of the
Institute was particular with big number of violating of human rights and
liberties. Because of these facts, under the competence of the Ombuds-
man became the regulation of relationships between the public govern-
ment and an ordinary citizen, which turned into the legislative stage from
the point of view of legal culture’s development.

Despite of Ombudsmen’s broad sphere of activity established by law, the
Public Defender still preserves the variety of juridical nature.

In 212 A.D when the emperor of the Rome Empire was Karikula, he
made the concept of citizenship. The Roman citizenship was used as a
synonym of human rights; and civil rights were confirmed only to the
citizens of Rome. To my mind, the given episode must be the basis of the
modern civil social theory, which has by all means the juridical nature.
From the point of view of political conception, the civil society is the
society which more or less excludes the conflicts for civilization and
supports the compatibility of ethnic groups in the cultural and traditional
aspects, so the aim of the modern theory of Civil Society is to annihilate
the differentiation signs between a nation and an ethnical group or mak-
ing the approach with each other and then their identification.

As to the civil society of political qualities, is also divided into certain
categories, whose concepts can be formulated into the following ways: a)
The traditional civil society is such a system of civil relationships, which
does not ideologize the society and preserves the society its national-
cultural essence; b) The so called “modernized” civil society, which is
ready to create the paternal human being with its “philosophy” for only
one motive — his participation in the function of different nongovern-
mental institution.

Discussing as if only in modern ideological societies people have possi-
bilities to unite in different association to my mind is groundless, because
there are governments with traditional and national ideology in modern
world and it would be unwise to say that the citizens of these countries
have no opportunity to fulfill their rights and liberties (e.g. England, Mo-
naco Greece, Israel...)

The realization of the most civilized values and principals of democratic
theory, in the same way and time may cause a serious damage to the sov-
ereignty of the State, and may even change democracy into totalitarism.
So the governments appear on the same ideological platform and the
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ideological dilemma was created at the same time. It was really dif-
ficult for governments to lead their political interests to the international
political field, as they had only one and the same arguments and had not
different reasons, motives and ideas, which could help them to solve the
military-political and economical problems. Because of these facts they
had to talk openly about their national interests. As to the metropolis and
strong States, the aggravation towards the national and antiimmigration
attitudes are seen.

According to the democratic theory, the source of forming the govern-
ment in the democratic country is people. The representative organs and
the officials are chosen but the administrative system is decentralized,
but let’s imagine economically undeveloped country with its regional
conflicts, its democratic normative basis, in which there are not outlined
prior values for forming an adequate democratic theory- it can really
cause a kind of anarchy, which we can call an asymmetrical democ-
racy, as the implantation of democratic values without proper selecting
and legislative regulation can be contradicted with each other. As to the
asymmetrical democracy, it can be useful for forming firm basis for au-
thority, corruption and extreme mood.

In the condition of democratic pluralism a state may have only one kind
of sovereignty, which consists of foreign functions. It must be notified
that the resistance of democratic pluralism and the fulfillment of sov-
ereignty exists only theoretically. As to the practical point of view, the
competition between those two concepts is short-termed and ends with
an inculcation of one of them. I suppose the legal regulation of this for-
mal resistance will acquire the positive impulse to the formulation of the
Georgian political regime.

The development of the procedural democracy will be supported by the
governmental circles, as it stands closer to the classical explanation of
democracy — “ the people’ democracy” and is based on clear, well orga-
nized rules of decisions.

When the democratic models are not installed properly, or when the
democratic institutes become more complicated and that causes the an-
archy which can result in devaluation in democratic regime. More that,
the same use of democratic theories in one time may violate the prin-
cipals of sovereignty of the country and easily change democracy into
totalitarism.

All the Institutional models and other democratic values mentioned
above as we have already noted, are not strange for the Georgian gov-
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ernment. But it is necessary to define the priorities of their spectrum of
democratic values in the legislative creation.

The Ombudsman applies to the concrete activities for making changes
in the Criminal Proceeding Code for improving the conditions of human
rights and liberties. With this action is confirmed once again the priority
of the procedural democracy, which according to its context (compared
with the essential democracy, which is only based on generalized val-
ues) completely excludes the manipulation with the democratic values
by the political leaders and the State employees helpful for the private
interests.

The role of and importance of Georgian Ombudsman determines the to-
tality of the following circumstances:

The Ombudsman has his own, independent role in forming the dem-
ocratic regime;

The Ombudsman with his institutional importance makes positive influ-
ence in forming legal culture;

The ombudsman, based on his principal experiences, determines the op-
timal model — one of the democratic theory;

The Ombudsman impedes the process of confrontation between the in-
stitutional values of democracy;

The Ombudsman supports for the revival the juridical culture and the
development of a social consciousness.
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