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Introduction

Research problems and research actuality - the issue of relevance and
a thesis research interest in what role has a pre-trial hearing, the
burden of proof process is caused by the fact that February 20, 1998
edition of the Georgian Criminal Procedure Code (here in after-
CCP) not familiar with the stages and on 9 October 2009, received
today, the incumbent CCP has the burden of proof process, the new
standards are introduced, and a completely new and different court
practice introduction, causing even more different, with new
challenges put to justice.

Preliminary hearing session and related items in the review, when it
turned out that the scarce literature on this issue in Georgia and
not there is such a scholarly work, which reviews and thoroughly
analyzes the preliminary hearing as one of the important and
independent stages of the criminal process.

This is the first attempt to thoroughly discussed such important
issues, such as preliminary hearing as an independent stage of the
criminal process, and in this stage related to problematic issues, for
the most part, the process, the relevant part of wardrobes and content
to determine which preliminary hearing, the competence of the fall.
Artical 219 and 220 of CCP are given in the main issues, which
discusses the judge of the preliminary hearing. Only this articles is
not limited to the insaat session with respect to, and when
preliminary hearing, the judge will consider CCP article 219 of the
present issues, such as, for example, evidence admissibility, to be
guided, as well as those norms which are CCP's various verses and
relates to evidence admissibility issues, which makes it even more
interesting, makes it polemical.

That is why choosing the choice of this case study and in-depth
study of what should be interesting for both practicing lawyers and
working in the field for individuals as well as any other interested
person.
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The aim of the study - preliminary hearing on the issue of properly
discussed and a solution plays an important role, as it comes to the
court timely and rapid review as well as lawful and fair judgment of
the preliminary hearings, the role and the committee considered the
issue of the disadvantages of revealing their smooth and problematic
issues in a manner that does not violate a defendant's rights.

Research task - Preliminary hearing, as the CCP of one of the
independent stages of criminal process analysis that at this stage the
correctly solution to the issue is the importance of determining fair
and legal judgment in the determination of mnecessity.
In order to properly assess the issue to be investigated, it is necessary
to determine the role of the pre-trial session, during which, along
with the requirements of the law, it is also important to study and
generalize judicial practice.

Hypothesis - When introducing the preliminary hearing as an
independent stage, it was assumed that this stage is perceived as one
simple session without any content. Also, the issues to be considered
at this stage are not complete and the decision taken in some cases
may violate some rights of the accused and have a bad impact on his
legal status when the final decision is made.

Accordingly, it was assumed that there was a need for legislative
changes, in-depth study of the issues under discussion and
introduction of a new approach, which would contribute to the
development of fast justice and relieving the court from cases.

The scientific evidence revealed as a result of the presented
research is further that the place and purpose of the preliminary
hearing session in the system of criminal process stages is analyzed.
The issues to be discussed before the preliminary hearing, such as the
issue of marking the date of the preliminary hearing and
determining the date of the preliminary hearing, theoretical and
practical aspects related to the
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exchange of information on possible evidence, were discussed and
resolved.

When considering information about possible evidence, it is analyzed
when the information (materials) obtained by the parties is
recognized as evidence. In relation to this issue, it is also worth
noting that often the parties do not exchange information that does
not have evidentiary value. For example: pleading documents, appeal
letters, although the court still recognizes this information as
admissible, because it does not consider it as evidence. It is also
reviewed whether the parties have the obligation to submit a list of
persons to be questioned when they exchange evidence 5 days before
the preliminary hearing. In considering this issue, the definition
made by the Supreme Court and the practice of common courts are
reviewed. Also, a comparative legal analysis is made.

At the preliminary hearing, the following issues were resolved
regarding the admissibility of evidence: Should the "fruit of the
poisoned tree" principle of Article 72 of the CCP apply to the
exchange information on the potential evidence; who will be
represented in the defense; How should the parties comply with the
5-day period in Article 83, Part 6 of the CCP; This 5 day period is
included in the period of the investigation if it belongs to the period
of the preliminary hearing; when the investigation ends as one of the
independent stages and the preliminary hearing begins; How legal is
it when the accuser records the request for the transfer of
information at the same time in the evidence exchange protocol.
Also, during the consideration of the issue of evidence exchange, the
opinion is proposed that the need to introduce a technical means for
the exchange of information on possible evidence will help speedy
justice.

During the review of the issues to be discussed at the pre-trial session,
the following important issues were analyzed and resolved:
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Explanation of the essence of the charge to the accused and the
possibility of aggravation of the charge after the case is brought to
court; approval of the plea agreement at the preliminary hearing; the
problem of recording the jury selection session; on the role of the
judge in considering the issue of admissibility of evidence; Reviewing
the issue of the restraining order at the preliminary hearing and the
possibility of appealing it; other issues to be discussed at the
preliminary hearing; Recusal of the pretrial judge and the ability to
appeal current and summary judgment.

Also, in the form of practical recommendations the following have
been proposed: Drafts of amendments to the Code of Criminal
Procedure; The purpose and purpose of the pre-trial session was
determined; How should the judge act when he believes that the
deadline for setting the date of the preliminary hearing has been
violated; What period is meant by the term "reasonable extension of
time" during which the preliminary hearing can be held; It does not
matter if the information has evidentiary force or not, because
documents, letters of reference are included in the information,
which must be exchanged; It is not the responsibility of the parties to
submit a list of the persons to be questioned. It is necessary to
develop a special model of the electronic system, and by making
appropriate changes in the legislation, for example, by writing the
electronic exchange procedure in the part of the possible information
exchange rule in Article 83 of the CCP, lay the foundation for a new,
simplified practice.

Directly at the preliminary hearing, in relation to the issue under
consideration, it was determined that it is necessary to explain the
charge to the accused without any preconditions. Revision of custody
does not mean revision of the decision to leave in force, it means
revision of the situation. When considering the issue of a restraining
measure, the party must have the right to appeal the type of
restraining measure applied for the first time; When considering the
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issue of admissibility of evidence, it was established by the studied
rulings that the parties no longer make a record of the norm and
there is no reason for a legislative change. During the research, it was
determined that inadmissible evidence still affects the legal status of a
person and it is necessary to distinguish it from admissible evidence.
The decision of the judge of the pre-trial session regarding the
admissibility of the evidence and the transfer of the case to the merits
of the case must be appealed.

Review of scietific literature, theoretical and practical context of the
study

The procedure for conducting the preliminary hearing and the issues
to be resolved are regulated by the relevant articles and norms of the
CCP, which it cannot properly regulate and contains deficiencies.
That is why the paper presents the importance of the preliminary
hearing, identified and resolved the problematic issues that are
relevant today.

When discussing the issue of determining the place and date of the
preliminary hearing, the practice of the common courts was studied.
Also, during the study of the legislation and literature of foreign
countries, it was revealed that the determination of the date of the
preliminary hearing depends on the category of severity of the crime,
while in Georgia, the parties themselves determine it according to
their opinion. During the research, the idea was raised that for the
realization of the principle of speedy justice, it would not be better to
determine the date of the pre-trial session in Georgia according to the
categories of the offense, although the analysis of the Georgian
legislation and court practice in this regard showed that the Georgian
legislation is very flexible.

During the discussion of the issue of leaving the detention in force
during the extension of the preliminary hearing, court rulings were

34



studied, both in the Tbilisi City Court, as well as the rulings of other
district courts, on the basis of which it appeared that court practice
regarding the issue of appeal was initially developed in such a way
that the court did not give the party the opportunity to appeal the
decision, and then the court changed this approach and explained the
right of appeal to the party in today's judgment.

During the study of the issue of the preliminary hearing, as the main
means of checking possible evidence presented by the parties, it
appeared that it plays a very large role in realizing the principle of
equality and competition of the parties. The nature of the discussed
issue is, for the most part, of a practical nature, and in recent years,
judicial practice has developed interestingly in this respect.
Accordingly, the study of the issue of exchange of information on
possible evidence is mainly presented through the analysis and
critical evaluation of judicial practice. In order to present the issue
more critically, the judgment of the Tbilisi City Court of August 28,
2019 #1/3848-19, as well as the Supreme Court's explanations are
discussed.

During the review of the issue of introduction of technical means in
the exchange of information with possible evidence, Darjania T. The
electronic system of court proceedings (Georgian experience of
electronic justice) is a book that talks about how the communication
between the prosecutor's office and the court in criminal cases was
carried out. When discussing the issue of removal of the judge of the
preliminary hearing, we are talking about the acts that define the
narrow specialization of judges and whether or not the issue of
removal of the judge of the preliminary hearing can arise despite the
existence of these acts.

During the investigation of the essence of the charge against the
accused at the preliminary hearing, judicial practice was studied.
When the blame can be aggravated and to what stage. Also, when
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researching the question of the definition of the right to a jury trial,
the cases and what problems the court may face.

At the preliminary hearing, when discussing the issue of preventive
measures, we are talking about the legislative amendment of July 8,
2015, how and on what basis the said norm was changed. What is the
positive side of this norm and what negative side can it be when the
aforementioned norm does not give the party the right to appeal the
preventive measure applied for the first time.

When discussing the issue of admissibility of evidence, the judgments
of the investigative panel of the Tbilisi and Kutaisi Court of Appeals
were requested and studied, thus it was determined how problematic
the norm is and whether it requires a legislative change or not. Court
rulings on the inadmissibility of evidence are reviewed. The practice
has been studied and the problems that may be encountered when
appealing the judgment of inadmissibility of evidence have been
highlighted. We are talking about the amendment of February 19,
2015, on the basis of which part 7 was added to Article 219 of the
CPC, before that the CPC did not know the appeal of the decision on
the recognition of inadmissible evidence. On this issue, the
investigation board of the Tbilisi Court of Appeals has given its
verdict in the ruling #1G-71 of January 23, 2015.

Studying the judicial practice showed that the judges of the
preliminary hearing are still afraid to make a bold decision, which is
called termination of criminal prosecution, even in the absence of the
element of sufficiency, and they leave this burden to the judge of the
substantive review session.

In terms of current and summary judgment appeals, judicial practice
is studied and the history of legislative changes affecting the article is
reviewed. The ban on appealing the decision regarding the
admissibility of the evidence in the framework of the research and
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the decision not to stop the criminal prosecution has been appealed in
the Constitutional Court.

Description of research methodology and results

During the research, from the principles of universal thinking, the
metaphysical, dialectical research method was used, as well as the
concrete-historical, comparative legal, document research method.

It is impossible to conduct research in the criminal justice process
without studying, generalizing, and analyzing judicial practice.
Therefore, it was necessary to use the empirical method of research,
which occupies a rather voluminous part of the complete process. In
the research, the methods of document study, logical analysis and
statistical methods were used, which provide optimal results when
working with judicial practice. In order to draw a conclusion on the
issues to be evaluated, the scientific literature was studied and the
received information was analyzed.

Discussion, scientific novelty

The paper presents and discusses the preliminary hearing as one of
the independent stages of the criminal process. Also discussed and
characterized is the place of the preliminary hearing in the system of
stages of the criminal process, its role and purpose. Based on the
study of the pre-trial session of different countries and the issues
discussed at the preliminary hearing, the role of the preliminary
hearing in the proof process was defined.

During the research, it appeared that when determining the time and
place of the pre-trial session, there may be a case where the
magistrate judge determines a violation of the deadline established by
the law for holding the preliminary hearing and refuses to determine
the date of the pre-trial session to the prosecution. It is not defined by
the legislation that the magistrate judge has the right to refuse to
determine the date of the pre-trial session to the prosecution side,
although on the other side there is a reservation by the legislator that
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the preliminary hearing should be held no later than 60 days after the
person's arrest or recognition as an accused.

In case of violation of the 60-day period established by Article 208,
Part 3 of the CPC, the judge of the preliminary hearing must discuss
and evaluate legally, because the preliminary hearing, with it’s
functions and purpose, is an indicator of the quality of the
investigation, and this is the stage, where the court checks to what
extent the deadlines related to the pre-trial session are observed and
to what extent the investigative or other procedural actions are
conducted in compliance with the requirements of the law, which
are assessed primarily at the preliminary hearing.

In the paper, it is also determined that the term "reasonable
extension" referred to in Article 208, Part 3 of the CPC, should mean
a period of 9 (nine) months. This is the period until which the
preliminary hearing can be continued and held. And, the 9 month
period given in Article 169, Part 8 of the CPC cannot be considered
independent of the requirement of Article 208, Part 3 of the Criminal
Code, because Part 3 of Article 208 of the Criminal Code establishes
the preliminary hearing the beginning of the countdown, and the 8th
part of Article 169, how long this period can be extended.

The judge of the preliminary hearing should discuss this issue within
the period of 9 (nine) months established by section 8 of article 169 of
the CPC. If the judge of the preliminary hearing considers the 9-
month period violated, he points out the violation of this norm to the
prosecution, and also considers the requirement of article 83, Part 6
of the CPC to be violated and recognizes all the evidence in the case
as inadmissible, which will subsequently be the basis for the
termination of the criminal prosecution (CPC section 6 of article
219).

In order to set the date of the preliminary hearing, it was determined
by the reviewed judicial practice that the SSC does not oblige the
prosecution to apply for the use of preventive measure in all criminal
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cases and to determine the preliminary hearing after the motion to
consider the preventive measure issue. The prosecution party can
apply to the court only with a motion to hold a preliminary hearing.
Article 208 of the CPC provides the right and opportunity to do so.
Article 208 of the CPC refers to the procedure for recording the
preliminary hearing by the magistrate judge during the first
presentation. The third part of the same article stipulates that
recognition of a person as an accused is one of the grounds for
determining the date of the preliminary hearing by the magistrate
judge.

The Criminal Code exceptionally provides for such a case and allows
for the possibility that a criminal case may be transferred to another
court for consideration. This is the only exceptional case, when the
place of the preliminary hearing is determined not the place where
the first presentation session was held, but the decision of the
presiding judge of the superior court, in case the party's petition is
granted, to another court, where the case will be considered and the
preliminary hearing will be held. In connection with the mentioned
issue, the judgments of the chairman of the superior court have been
studied.

The Juvenile Justice Code does not specify when a pretrial hearing
may be held when the juvenile defendant is not incarcerated. If the
juvenile accused is not in custody, then the requirement of Article 64
of the Code of Juvenile Justice is no longer valid, and the court must
be guided by the procedure established by the third part of article 208
of the Criminal Procedure Code when determining the date of the
preliminary hearing.

The extension of the term of the pre-trial session cannot be
considered a violation of the term established by the second part of
article 64 of the Juvenile Justice Code, because the part of the
mentioned article refers to a case where the date of the pre-trial
session was determined at the first submission session and it was not
possible to hold the preliminary hearing before that date. In addition,
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in case of granting the motion for extension of the term according to
article 208, Part 4 of the CPC, the court summons the parties no later
than 72 hours after it is granted, to determine whether it is necessary
to leave the detention used as a preventive measure in force and if the
court considers it, If there is no longer a need to leave the prison in
force, then it will replace the most severe preventive measures.

During the extension of the term of the preliminary hearing, when
considering the issue of keeping the detention in force as a preventive
measure, the judge who deliberates and approves the motion for the
extension of the term of the pre-trial session, that same judge again
considers the issue of leaving the detention in force and explains to
the party the right to appeal to the investigative panel of the Court of
Appeal. At the initial stage, the court did not give the party the right
to appeal, and later the court changed this approach and explained
the right to appeal to the party, while the CPC does not regulate the
mentioned issue.

Despite the established case law, which gives a party the opportunity
to appeal a decision to maintain detention used as a preventive
measure, this does not mean that the legislature gives the party the
right to appeal. If we say that the legislator gives the party the right
to appeal the decision made under article 208, part 4 of the CPC, then
it is completely incomprehensible why the judge of the preliminary
hearing does not give the party the right to appeal the decision made
by the same rule and standard in the preliminary hearing and why he
explains, that the judgment rendered is either not appealable or may
be appealed along with summary judgment. In both considered cases,
the court is guided by the rule and standard established by article 206
of this Code, and it is unclear if in one case the court gives the party
the right to appeal, and in the other case it does not give it the right.

The judge of the preliminary hearing is obliged to check whether the
established requirements for exchange of information regarding
possible evidence of article 83 of the CPC have been violated.
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According to Article 3, Part 23 of the CPC: "Evidence is the
information submitted to the court in accordance with the law...",
from the words of this norm and the analysis of article 83 of the CPC
("Exchange of information on possible evidence by the parties"), it
became clear that that the information submitted at the initial stage is
not considered evidence, until the information presented by the
parties is verified at the preliminary hearing in terms of how much it
was obtained according to the law, and the judge of the preliminary
hearing does not recognize the information presented by them as
admissible evidence.

The entry "acquaintance" in the first part of article 83 of the CPC
does not give the prosecution the right to request from the defense
the information that the defense intends to present to the court,
when the defense has requested the prosecution to inspect the item
seized before the first presentation session, which is kept with the
prosecution. The entry "acquaintance" in this article allows for the
interpretation that if the defense party requested the prosecution to
introduce the object seized before the first presentation, it
automatically allows the prosecution to request from the defense the
information that the defense party intends to present in court. The
request of the defense side to view (familiarize) the seized item with
the prosecution before the first presentation does not mean a request
to exchange information on possible evidence, and this should not be
equated with the so-called exchange of information. "Request mode".

In connection with the exchange of information regarding possible
evidence, the request and exchange of information is allowed at any
stage of the proceedings, but the requester, can be primarily only the
defense party. The request of the defense side is pending.
The interpretation of part 4 of article 146 of the CPC in such a way
that the said norm only gives the prosecution the right to request an
expert report from the defense is incorrect. The article explicitly
states that one party can request an expert report from the other
party. Part 5 of Article 3 of the CPC explains who is a party to the
provisions of the CPC, according to which the party is "accused,
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convicted, acquitted, their advocate, investigator, prosecutor'. The
opinion that according to the second part of Article 83 of the Civil
Code, the defense party can request the transfer of possible evidence,
this does not automatically mean that the defense party is not
considered the subject of this article and the defense party is limited
to the request for an expert report.

From the analysis of the norms of the Civil Code and the
interpretation of the Supreme Court "in connection with the
exchange of information on possible evidence", the judicial practice
was formed as follows, for example, if the prosecution also wants to
question the witnesses of the defense, the prosecution formally
complies with the requirements of the procedural legislation, in
particular, after handing over the evidence from the defense, the
prosecution exchanges information with the defense in accordance
with the law, and hands over copies of the evidence obtained by the
defense itself, which is also prescribed by law and will be submitted
to the court in accordance with the rules.
Regarding the exchange of information regarding possible evidence,
should the principle of "fruit of the poisoned tree" be applied to
Article 72 of the CPC.

Article 219, Section 4, subsection "D" of the CPC does not mean that
the parties can present any document received during the 5 (five) day
period of the pre-trial session at the pre-trial session and apply for its
recognition as admissible evidence. If the legislator was in a position
to do so, it would have been directly provided for in article 83, 219 or
220 of the CPC. This record provides for such cases as, for example,
when the party at the pre-trial session requests that the criminal case
be separated from the criminal case against those defendants who
admit to the committed actions and do not deny the presented
evidence, this is what is meant in the record "Considering other
motions of the parties".
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It is necessary to introduce a technical means when exchanging
information about possible evidence. Currently, in Georgia, it is not
possible to exchange information about possible evidence in a
criminal case electronically, because there is no special model of an
electronic system that will simplify and regulate the exchange of
information about possible evidence, both between the parties and
with the court. Basically, the practice is established in such a way
that the parties exchange information about possible evidence in
material form, and then submit the material to the court office in
compliance with the requirements of Article 83, Part 6 of the CPC.

By creating a special model of the electronic system, the parties and
the court will be allowed to electronically exchange information on
possible evidence, thereby saving time and human resources. It will
be more practical and the parties will no longer depend on each other
to provide each other and the court with complete information,
which they intend to present as evidence in court, in compliance
with the requirements of article 83 of the CPC.The necessity of
clarifying the essence of the charge and the punishment provided for
this charge to the accused at the preliminary hearing is also due to
the fact that according to the 2nd part of Article 219 of the CPC, the
judge at the preliminary hearing still finds out whether the accused
pleads guilty to the charge presented and to what extent, which He
admits the act and what he considers himself guilty of. Therefore, it is
necessary for the accused to know what he is accused of and the
judge of the preliminary hearing without any prerequisites must
explain to the accused the essence of the accusation and the size of
the punishment provided for this accusation.

The CPC does not consider the possibility of aggravation of guilt
when the case is considered in court. The paper proposes how the
mentioned issue can be resolved, thus protecting the rights of the
accused.
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If a judge of the preliminary hearing refuses to approve the plea
agreement because he believes that there is not enough evidence in
the case for a guilty verdict and it will then assess the case as a whole
using a "high degree of probability" standard, this will always lead to
the suspicion of non-objectivity and bias for the party. Therefore, in
such a case, it is necessary for the judge to recuse himself, because
there is a circumstance that makes his objectivity and impartiality
doubtful (subparagraph "e" of part 1 of Article 59 of the Civil Code).
In addition to the above, when the judge of the pre-trial session
refuses to approve the plea agreement between the parties, he
actually expresses his opinion about the case in advance, thereby
violating the Part 3 of Article 25 of the CPC.

At the preliminary hearing, if the charge presented to the accused is
punishable by imprisonment and the accused has been charged with
committing a crime triable by a jury and the accused exercises the
right to remain silent, the judge must still schedule a jury selection
session. If in a multi-party case some defendants exercise their right
to remain silent and others refuse, the judge at the jury trial will
separate the case in relation to the defendant who exercises his right
to remain silent. Also, if the accused refuses to participate in the
process, and he does not appear in court and does not take part in the
consideration of his criminal case, and the position of the accused is
known or even unknown to his own lawyer, the judge should
consider this action as the accused's avoidance of appearing in court
and should not mark the jury's decision.

Based on the second part of Article 226 of the Civil Code, it is
explained that the accused has the right to refuse a jury trial even
during the substantive hearing, which often creates an opportunity
for abuse of the right by the defense. The correct formation of the
practice will be facilitated by the removal of article 226 and Part 2 of
the CPC.
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The 24-hour review period established by Article 206, Part 3 of the
Criminal Procedure Code does not apply to the pre-trial judge when
submitting a petition for revision of the preventive measure, because
these issues listed in Article 219 of the Criminal Code are
immediately after the opening of the pre-trial hearing by the judge of
the preliminary hearing issues to be discussed. Therefore, the review
of the restraining order is one of the current issues that the judge of
the preliminary hearing will consider immediately after the opening
of the session.

A party should have the right to appeal the preliminary hearing
judge's decision on the application of a restraining order to the
investigative panel of the Court of Appeal, especially when the most
severe restraining measure of imprisonment is applied to him for the
first time.

In the matter of inadmissible evidence, it was revealed to me that
there is no act that decides the fate of evidence known to be
inadmissible. Evidence that is impermissibly known remains in the
case and ultimately affects the legal status of the person.

By studying the judgments requested from the investigative panel of
the Thilisi and Kutaisi Court of Appeals, it was determined that the
parties no longer make the record of Article 219, Part 4, subsection
"A" of the CPC and there is no reason to change it.

When studying the issue of the possibility of appealing the decision
made by the judge of the pre-trial session on the admissibility of
evidence and the transfer of the case for substantive consideration, it
appeared that the decision of the judge of the preliminary hearing on
the admissibility of evidence and the decision made on the transfer of
the case for substantive consideration should be appealed. The
recognition of evidence as admissible within the scope of the research
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and the ban on appealing the transfer of the case to the merits of the
case have been appealed to the Constitutional Court.

Recommendations and conclusion

In summarizing the conducted research, the findings and proposals
were divided into three main directions, parts.

The first part of the proposals will concern the legal gaps or
difficulties of court practice before the pre-trial hearing, during the
investigation, which are related to the stage of the pre-trial hearing,
and the research in this direction revealed:

+ In the process of proof, the pre-trial session is the second stage, by
means of which the evidence obtained in violation of the law by the
parties in the investigation stage of the criminal case is recognized as
inadmissible, thereby minimizing the possibility of making a decision
based on the inadmissible evidence in the case.

+ The purpose of the preliminary hearing is to have a preparatory
value for the substantive consideration of the criminal case and to
make a decision (according to the appropriate standard of proof)
whether to transfer the case to the substantive consideration or not.

« If the 60-day or 9 (nine) month period established for the holding of
the pre-trial session is violated, the prosecution must refuse to use the
preventive measure and explain in the ruling that the procedural
requirements established by the Civil Code have been essentially
violated, which affects the use of the preventive measure and which
leads to the refusal to use the preventive measure, however, the date
of the preliminary hearing should be noted and the judgment should
indicate that despite the fact of the violation of the deadline, it is
beyond the scope of its review to take an appropriate legal response
to the violation of the 60-day or 9 (nine) month deadline specified in
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article 208, part 3 of the CPC and the judge of the preliminary
hearing should discuss.

+ The term "reasonable extension" referred to in Section 3 of Article
208 of the CPC refers to a 9-month period during which a
preliminary hearing can be held and cannot exceed this period.

* It does not matter if the information has evidentiary value or not,
because documents, letters of appeal are included in the information,
which is evidence according to Article 3, Part 23 of the CPC, and the
party is obliged to submit this information (evidence) if he intends to
present and examine it in court.

+ A special model of the electronic system should be developed and
by making appropriate changes in the subsequent legislation, for
example, by writing the electronic exchange procedure in the part of
the possible information exchange rule in article 83 of the CPC, a
new, simplified practice should be consistently laid the foundation.

The second part of the proposals refers directly to the legal gaps and
court practice in the pre-trial session. The research in this direction
revealed the following recommendations:

* Part 1 of article 219 of the Criminal Code should be worded as
follows: "The judge of the pre-trial session shall explain to the
accused the essence of the charge and the extent of the punishment
provided for this charge."

* Revision of imprisonment does not mean revision of the decision to
leave it in force, it means revision of the situation, and the 24 hour
review period established by article 206, part 3 of the Criminal
Procedure Code does not apply to the judge of the preliminary
hearing when submitting a motion to revise the preventive measure.
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* The following type of entry should be added to subsection "b" of
part 4 of article 219 of the CPC: "...the type of restraining measure
used for the first time by the judge of the preliminary hearing shall
be appealed in accordance with article 207 of this Code."

* The examination of possible evidence in terms of admissibility does
not in itself exclude the examination of its content and subsequent
assessment of its content in order to further resolve the issue of its
admissibility, and finally, a review of judicial practice proved that the
competence of the judge of the preliminary hearing in deciding the
issue of admissibility of evidence includes certain elements of
evaluating the infallibility and relevance of evidence.

* Through the study of court practice, it was determined - the parties
no longer question the record of article 219, part 4, subsection "a" of
the Criminal Procedure Code in terms of whether the judge of the
preliminary hearing session should consider the admissibility of
evidence on his own initiative. The practice has developed in one
direction and there is no reason for legislative change of this norm.

+ The following sentence should be added to Part 6 of article 72 of the
CPC: "Inadmissible evidence is removed from the case and kept until
the final decision on the case is made."

* The following entry should be added to Part 2 of article 83 of the
CPC: "The parties shall record the request for the transfer of
information on possible evidence in a separate protocol."

The third part refers to the conclusions on the issue of the
admissibility of the evidence and the possibility of appealing the
decision of the judge of the preliminary hearing on the
transfer  of the case for substantive consideration:
* The decision of the judge of the pre-trial session regarding the
admissibility of the evidence and the transfer of the case to the merits
of the case should be appealed.
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