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Introduction

Problematics to be studied and topicality of research - The modern system
of public relations is a complex mechanism for strengthening and
regulating the law and order.

It is impossible to strengthen the law and order without the interrelation
of the public, its social responsibility and legal rights and duties. The
special legal status of the individual is related to the latter, its normative
obligation directly related to the problem of committing the crime
through omission. Because the proper implementation of the legal
obligations plays a decisive role in the functioning of the state system,
passive action is regarded as a contradictory social essence of the person
who violates not only the law and order but also leads to a dissonance in
the entire social organism.

The issue of criminal omission is one of the crucial issues of criminal
dogma, which, along with the theoretical importance, also has great
practical importance both in the process of lawmaking and law
enforcement.

In the process of democratization and implementation of legal reforms in
the country, it becomes necessary to make changes in criminal law that
guarantee human rights and freedoms.

The principle of lawfulness requires an individual approach to the
perpetrators of each unlawful act. Otherwise, it is impossible to justify the
principle of guilty responsibility.

According to part 3 of Article 8 of the Criminal Code of Georgia, there are
three pre-requisites for determination of omission:
1. The person should have a special legal obligation to act.

2. The person should be able to act.

3. The result should be avoided through the activity.
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The objective side of the crime is an activity as a conscious and purposeful
behavior. Behavior can be expressed in both activity and inactivity. If a
person expresses his or her will at the time of unlawful action, in the
omission it is necessary to show his own impulsive momentum through
restraining himself from action.

In this respect, the offenses committed through omission, as the general
image of specific social passive actions, deserves the attention of the
scientists and has the unchangeable level of actuality.

When considering the omission as a form of criminal liability, it should be
noted that it has a deep social essence that is expressed in the
phenomenon of passive criminal action.

The main difference between formal action and omission is in the content
of the norm, the object of which regulation is the appropriate action. Any
forbidding norm can be violated through activity, and any obligatory
norm through omission, or the failure to perform certain actions.

Therefore, we should note that the issue is actual in Georgian legal
literature, however it is an untreated and controversial topic. That is why
in this dissertation work the objective side of the composition of the
action is analyzed through both theoretical and practical perspective, in
particular the criminal and criminological aspects of crimes committed,
their essence and forms.

The main principle provisions are presented complexly in the work.
Analysis of the problem will make it easier for people interested in this
issue to perform scientific and practical activities in a more focused and
detailed manner.

Consequently, it should be noted that the actuality of the presented work
is in fact due to the circumstance that it is the first attempt in the
Georgian jurisdiction to investigate the crimes committed through
omission.

A passive offense itself, according to A. Ovchinsky is obviously an
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intrusive crime that is not fully understood by the society as a criminal
event and this is precisely leading to its latent character.

Due to the multiple-aspect nature of the studied topic it was impossible to
exhaustively review all the issues, but the study provides for its basic
provisions which will enable the interested person to make a proper view
of the crimes committed through omission and assist the practitioners to
solve the issues raised in the course of the qualification of an activity.

The processes developed in science and legislation over time require the
revision of the old provisions. We can consider the problem related to
omission as one of the less commonly regarded topics in criminal law and
criminology. There has been almost no research in Georgian scientific
space about this topic, therefore, Georgian scientists and practitioners had
to be guided by a few monographs developed by the Soviet law on the
issue. While the main provisions outlined in them do not correspond to
modernity and need to be reviewed, this issue also makes this dissertation
research actual.

Research Aims

Research aims of the present work is to analyze and solve the essence of
"criminal and criminology aspects of crimes committed through
omission."

Research aims of the study is also to analyze "crimes committed through
omission”, as well as elaborate documented recommendations and
develop preventive measures. The nature of crimes committed through
omission should be explained on the basis of the study and analysis of
criminal and criminology, sociological, philosophical, psychological
sources.

The purpose of this dissertation is to:
1. Identify the factors that facilitate criminal omission and determine
ways to overcome them for further improvement.
2. Analyze the peculiarities of crimes committed through omission in
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Georgian and foreign literature and demonstrate their
characteristic features.
3. Develop the scientifically grounded recommendations of

theoretical and practical significance.
Research aims of the work is also to discuss the main and controversial
issues related to the punishability of crimes committed through omission,
to develop recommendations based on the objective and subjective sides
of action, on the basis of establishment of legitimacy and fault. In
addition, the aim of the research is:
* demonstrate the problematic features related to the guarantee of legal
protection and define the essence of special legal obligation.
+ Identify and define the characteristics of the causal relationship of
crimes committed through omission.

Tasks of the Study

Considering the main objective, the tasks of the study are to:

* Briefly convey the essence of crimes committed through omission.

* Specify some of the basic definitions of criminal omission.

* Determine passive criminal behavior and its marks.

* Determine the issue of attempted crime in omission delicts.

* Determine a complex element of inactivity as a causality link.

* Determine social-psychological aspects of crimes committed through
omission.

* Determine the criminal aspects of crimes committed through omission.

* Determine the criminological aspects of crimes committed through
omission.

+ Explanations of diverse and multifaceted approaches to the crimes
committed through omission.

*+ Research and evaluation of existing theoretical basis and law
enforcement practices regarding criminal omission.

* Review and evaluation of Georgian legislation on the crimes committed
through omission.

* Investigate grounds and boundaries of criminal responsibility for passive
behavior.
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+ Establish the specificity of the determination of the passive criminal
activity.

+ Analysis of the peculiarities of the composition of an attempted crime,
in particular: theories of criminal omission, the concept of offense
committed by the guarantor through omission, Helmut Meyer's theory,
the concept of Mayhoper on social behavior, the theory of Shunemann,
the sequencing principle, etc.

* Review and processing scientific research literature on crimes
committed through omission.

The hypothesis of the work

1. Legislation in Georgia does not clearly reflect the essence of special
legal obligations that impedes the defining of the boundaries of liability
and imposing thereof.

2. The function of the legal guarantee is not properly drafted and defined
in the current Criminal Code.

3. The basis for the arising the legal obligation of the guarantor is not
clearly demonstrated and determined.

4. Definition of crimes committed through omission should be deduced
from Article 8 of Criminal Code and formulated as a separate
independent Article.

5. Crimes committed through omission should always be considered as
serious offenses.

Methodology and research description

In the given dissertation the following methods of scientific research are
used in both empirical and theoretical levels, such as general scientific
methods, in particular: methods of comparison, analysis, synthesis,
abstractions, specification, induction, deduction and analogy.

historical and logical methods have been also used as the methodological
basis of the research.

Documentary materials: Study of scientific literature, legislation,
conventions and analytical materials.
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Comparison Method: In comparison with the studied issue, we compared
Georgia's current legal norms to the regulatory norms of foreign countries.
The use of comparison method was related to the common and distinctive
characteristics of the research object.

Also, the survey also is based on the rules of normative analysis.

The comparative-legal analysis used in the paper aims at determining the
peculiarities of the law of the foreign legislation in order to ensure that
the normative concept is applied painlessly while evaluation of criminal
omission and the argumentation of the recommendations is strengthened.

The methodological basis of the research is the philosophical works,
scientific researches on the offenses committed through omission.
Formal-logical, formal-dogmatic, formal-legal, sociological, statistical and
other methods are also used in problem research.

Results of the study

As a result of our research we have presented herein that the essence of
the teaching of criminal omission, its structure and development process
was totally realized in it.

In our opinion, we clearly have demonstrated that the crimes committed
through omission are far more extensive and multiple content criminal
and criminological area than it appears in the prevailing doctrine.

The essence of the act of will and the freedom of choice of action in the
notion of the omission is reviewed in the work for the first time.

The work deals with the methodological aspects of the crimes committed
through omission, its essence, concept and the signs. Also, passive
criminal behavior and its signs are covered in the work.

In discussing the criminal omission we tried to make a change in the
classical scheme, but not in the way that the correlation between its
constituent elements was not violated. Namely, in this study we have
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reviewed the dogmatic aspects of crimes committed through omission.
The review and analysis of the theories developed about the criminal
omission is also the result of this work.

1. As a result of the research carried out, the unity of factors
affecting the functioning of crimes committed through omission
has been identified.

2. The legislative and practical drawbacks have been identified as a
result of the survey, and specific proposals have been prepared.

3. Based on the study of the legislation of different countries,
recommendations have been developed to facilitate further
development and effective functioning of this institution.

Scientific novelty and significance of the work:

In the present dissertation the following scientific innovations are offered:

1. It is the first time a dissertation study regarding the offenses committed
through omission has been conducted.

2. It is the first time a social research regarding the offenses committed
through omission has been conducted both through a quantitative and
qualitative method.

3.The research of crimes committed through omission has been presented in
criminal and criminology aspects.

4. The classic formula of criminal omission: it does not express the essence and
nature of passive criminal behavior as a pure and mixed inactivity. The
degree of fulfillment of special-legal obligations shall be the basis of the
classification of crimes committed through omission: Omission (non-
fulfillment of the obligation) and improper fulfillment of the obligation.

5. Non-compliance with the special legal obligations shall be considered as
aggravating circumstances.

6. Every action must be an act of will, in which case the body movement may
not have a form of "normative behavior", but in that sense, we consider
the thesis to be appropriate that we cannot recognize motor act as a
subjective act.

7. Partial or improper performance of the imposed legal obligation shall be
treated as a criminal act (non-fulfillment of the obligation).

8. Individual and social-legal reasons for inactivated offenses include: lack of
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interest towards the imposed obligations, ineffectiveness of state control
mechanisms, faith in impunity, formalism of controlling body, low level
of professional training and so on.

9. Criminal law is not interested in the notion of omission, not only in physical

10.

11.

12.

13.

14.

and mental aspects. Criminal interest is caused by it as a psycho-physical
category. The most important thing is not only the fact that omission
coincides with the essence of activity, but the fact that omission and
inactivity do not coincide with each other in both aspects and due to the
fact that omission is characterized with the nature specific only for itself,
uncommon to the activity essence, the independence of its criminal
essence should not be doubtful.

The new provisions with scientific and practical significance are set out in
the dissertation.

Analyzing the determination of the offenses committed through omission
common factors such as: socio-economic differentiation of the population,
lifestyle -are characterized.

The results of questionnaire survey strengthen the practical significance of
the dissertation.

The novelty of the thesis is to discuss the crimes committed through
omission in the criminological aspect.

In the work the individual issues of its composition that have not been
discussed before are reviewed in the comparative-legal point of view.

Conclusions and recommendations

In the above provided research process we have tried to submit details of all
major aspects, which are characteristic for the crimes committed through
omission, the research showed that the social essence genesis of criminal
omission and related legal acts on performance of special legal duties, are
conditioned by many factors, the major one of which is the political and legal
system of the state and transformation of the social paradigms related to it. In
addition, the community has its own mobility and resources to prepare the
basis for its behavior, which ultimately affects the legislative processes of

criminal omission.
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The emergence of the state formation process led to the increase of the
norms of relevant special-legal responsibility relevant to the legal status of
the individual in the legislative acts.

The peculiarity of the evolution phenomenon of passive behavior observed
in the historical-legal research can be attributed to:

A. recognition of action as a passive form of activity and its separation from
the category of active criminal acts

B. Criminalization and decriminalization of individual types of passive
behavior.

C. Periodical tightening and humanizing the responsibility for crimes
committed through omission punishable by the criminal law.

In the framework of the form (action) and content (omission) problem we
can distinguish several phases of its development:

The first stage is based on the active side of criminal behavior, without
involving any passive element that has no criminal-legal nature yet.

The second stage due to omission is related to the consciousness of
destruction of public relations and the preparation of the legislative basis of
passive form of action.

The third stage is the mutual relationship between the theory of omission
and its normative attestation processes, including the frame of action, which
is the objective sign of the composition of the action.

In the case of passive action, the solution of its problem should have a
positive character, first of all in the context of recognition of criminal
passiveness as a normative-social category, which gives a methodological
explanation of the problem of omission.

The inactive nature of the omission, or the understanding of the absence of
energy, does not completely reflect its criminal nature. At the same time,
over-regulation of omission, its recognition as an absolute normative
category, does not fully respond to classical teaching of the composition of
crime and the nature of omission.
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We find it inadmissible to change the criminal and objective features of
omission with the narrow social composition. The actual issue of omission
should be resolved in the prism of its composition, which means the data
collection and analysis of the behavior of the person concerned. In this way,
omission is to be linked with the signs of the legal (normative) dominant,
which does not exclude the finding of different marks in its composition.

The following definitions of omission crimes can be offered on the basis of
these signs and characteristics of a passive criminal act:

Omission is an indefinite act independent of time and space (unity of acts),
which is a non-fulfillment, avoidance of fulfillment or improper fulfillment
of a special-legal obligation.

The social (normative) nature of the criminal omission is defined by the
specific nature of its marks in terms of the general characteristics of the
action and inactivity categories, such as the following characteristics of the
normative nature of the omission:
> Higher socialism expressed in expectation of proper behavior.
» Violation of mandatory norm.
» Mandatory involvement of the obligatory subject in the public
relations system.
> Correlation and analyze the method of avoidance of fulfillment of
the duty and also the impact on material objects (subjects).
» No differential content of normative omission.
> Special technique for the use of separate instances of crime (training,
attempting, participation) against crimes committed through
omission.
» Compared to active actions, different objective development of the
passive offender will.

Considering many aspects of passive behavior, which combines itself in both
positive and negative moments, it is necessary to recognize the possibility of
existence of both unlawful and legitimate omissions. Legitimate omission, in
case of direct prohibition of active action, may be or fill up with the
mechanism of proper realization of the duties.

The diversity of passive behavior must be the basis for the performance of
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the action which is the subject of the duties. Based on the mentioned
criterion and terminology that responds to the legal (formal) and practical
side of omission, we can speak of a complete or partial passive behavior.

In complete omission we offer to consider the failure to fulfill the imposed
obligations associated with the absolute ignorance of the act being the
integral part of the duties.

In partial omission, we offer you to consider the failure to perform the duties
inappropriately (in an sufficient volume).

According to the legislative structure, it is possible to distinguish between
pure in omission and composition of complete non-fulfillment and
composition of mixed omission.

Analysis of a particular part of the norms of the Criminal Code of Georgia
provides the possibility to talk about the following types of illegal omission
which are based on the criterion of legislative enhancement of the method of
avoiding duties:

e C(lassic omission, ie, passive avoidance of the obligatory duties.

e Active avoidance or omission by acting.

e Combination of passive and active forms of avoidance

(combination).

Examination of characteristics of the proper performance of duties of citizens
with respect of special legal responsibilities provides the opportunity to
define the improper performance of duties as a combination of actions that
are associated with assigned duties and directed to its performance, but at
low-level (subject, object, method of execution) or lack of volume of essential
(enough) activity.

Solving the problem of the grounds of omission is related to the distinction of
the following categories:
e Criminal law and duties as a possibility to perform legal grounds
for criminalization of passive behavior.
e Specific source of strengthening obligations as the actual basis
for legal liability from which the obligation to act is derived.
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e Sociological characteristics of duties (morals, traditions, etc.) as
the basis for their strengthening.

In the case of omission, the determination of the burden of liability for
omission shall be related to the existence or absence of objective and
subjective conditions relevant to the subject of the implementation of the
legal possibilities of its realization. The latter implies the perception of
possibility in the form of a normative category that plays a role in the form of
its contents - the combination of the internal circumstances of realizing the
objective and subjective conditions and obligations, and the socially
conditioned properties of the subject.

Analysis of foreign legislation showed that responsibility for crimes
committed through omission is foreseen by special criminal code.

Criminal liability for omission emerges if the person has a special legal
obligation and the legal ability to act properly.

The basis for the distinction of passive offense must be based on criminal-
legal criteria, namely the quality of performance and the ability to indicate
two forms of action.

Based on the above criteria, we suggest defining a passive offense as a
combination of infringements in the form of omission, the object of which is
the public relations of the duly fulfilled duties.
Analysis of criminal norms showed that the acting coded act contains 29
composites committed in the form of omission.

Based on the research of quantitative, qualitative, structural and dynamic
characteristic of passive crime, we can highlight a high-level, intrusive
crime. The share of revealed passive criminal actions is minimal in the
number of actually committed crimes.

The study of determinants allows for a wide range of complexes, which led
to the genesis of passive criminality.

Causes of omission at individual level should be linked to the following
processes:

* Development of social nihilistic mood towards general-civic duties.

* Loss of the main source of well-being (mechanism) and the positive position
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of personality (family, collective, etc.).
* Dangerous deformation of the labor market and social-labor legal relations

system.

+ Avoidance of interest and stimulus to fulfill the duties required.
* Neglecting attitude towards legal norms, morals and obligations as one of
their form of identification.

The reasons for passive crime in the social sphere are:

There is no real assessment of the level of life of the population and
realization of priority social projects related to it.
Contradictions in the system of monetary relations.
Vocational training level for understanding and execution of its
duties.
Criminal deformation of population value system.
Strong prone to entertainment and badhabits.

The reasons for passive crime in the economic sphere include:
Difficulties and uncontrollability of tax rules.
High level of unemployment.
Internal administrative and economic barriers.
Fixes in the activities of controlling bodies.
Instability of the economic situation.

The reasons for passive crime in the political sphere are:

Non-existence of real legal responsibility for middle and senior
management personnel for inactivated offenses

Weaker imperative control over fulfilled obligations.

formalism of the controlling body.

The reasons for passive offense in the legal field are:

Deformation of legal and ethical education.

Inefficiency of the legal system in citizens' space.

Resistance to the regulation of legal processes and means of
realization of duties.

No timely reaction to the legislation on depth changes in social
relations.

General imperfection.
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Vague and uncertainty of a number of norms about responsibility
for inactivity committed
Socio-psychological conditions of passive offenses are:
e  Alcoholism.
e Drug addiction.
e Discipline.
e Lack of self-control.
Environmental conditions for passive crimes are as follows:
e  Corruption.
e Intrusive character of crime.
¢ No preventive measures.
e  The syndrome of impunity (feeling).
e  Errors in the organizational-management field.
e Destructive impact of mass media, etc.
In the budget sector, it is necessary to increase salaries for the low-income
layers of the population, developing adequate programs for market relations
and aptitude.

In the economic sphere it is necessary to increase labor productivity,
infrastructure development, small and medium-sized business support,
education and scientific thought.

In the political field, there is an effective mechanism for general and
personal responsibility of persons with power to increase demands for
management personnel. Expansion of administrative responsibilities will not
be excessive.

In the field of law requires scientists, as much as possible to engage in the
development and development of the legislative system. This system should
be developed to restore the rights of the inactivated rights (interests), the full
compensation of the damage caused and the creation of legislative terms of
economically inefficient environment for the passive offender.

In the moral and moral field, the balance is achieved: between cultural,
traditional and modernistic directions. It is necessary to create a public
climate that responds to the state interests.

41



In the special-criminological level framework for the avoidance of passive
offenses and the employment of social groups, the following measures are
required:

» Elaboration of national programs for alcoholism and drug addiction,
scientific research of methods and schemes for tax evasion and tax
evasion. Development of the method of investigation based on this.
Implementation of moderate social control policy in the military
field. Performing duties and tightening supervision of work
production to high-risk objects and revising methods.

The selection of some kind of impact in the individual prevention framework
for passive crimes shall depend on the level of active activity of passive
criminal symptoms in person's behavior, as the study demonstrated the
inadequacy of active action against the inactive offenders with low
coefficient of active activity The following types of sculptures are better:
penalty, compensation of material loss, seizure of property, prohibition of
commercial activities and so on.

The general legal measures for limiting freedom of conduct and socio-labor
adaptation measures should be used in relation to passive criminals with the
standard-average coefficient of effective activity.

The role of state coercive mechanism for the implementation of common
legal obligations to restrict the freedom of conduct shall be: imposing
reprimand or penalty sanctions, warning of criminal liability, tightening of
sanctions, and social-labor adaptation measures should be linked to socially
useful links and support and assistance: cooperation, training, employment,
participation in public life and participation in public assistance programs in
the state, socially useful connections to development, as well as a number of
reasons in the context of passive crime, which is characteristic of socially
useful activity of the active low level For persons with a separate concern,
prevention measures include: training programs, courses, individual
supervision duties, etc.

As well as the results of the social survey, we consider that Article 130 of the
Criminal Code should consider the responsibility of the medical institution as

42



a reason for non-provision of medical assistance to a patient being in
condition that is dangerous to his/her life.

It is also possible that Article 130 of the Criminal Code of Georgia shall be
formulated as follows:

Article 130

1. The medical practitioner's failure to provide urgent medical assistance to
the patient who is in a life-threatening condition without any reasonable
excuses which caused severe damage to the health or the loss of life of the
patient.

2. Failure to provide urgent medical assistance to a sick person who is not in
a dangerous condition by a medical institution;

It is also interesting that Article 129 of the Criminal Code of Georgia relates
to the criminal responsibility for failure to provide urgent assistance to a
person whose life is in a dangerous situation. In our opinion, the mentioned
norm does not express special legal relations, especially in the light of the
fact that this is a delict leading to the above mentioned threat and it does not
have a material composition, so we recommend that we make a
decriminalization of this norm.
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