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INTRODUCTION

Protection of civil rights and legal interests implies the aim of the judicial
state as well as is the necessary factor for formation of the civil society.
The form of protection of civil rights and legal interests is one of the core
categories of Civil Law and Civil Procedure Rules Law.

Protection of rights and interests by the contractual Parties should be equ-
ally provided through the legislative regulations, which can’t be properly
attained in practice. Thus, legislative regulations of civil law relations have

to be defined and the legal guarantees of civil rights must be set.

The Problematics to be Researched and the Relevance of the

Research:

Without the real usage of the doctrine and mechanism of protection of
civil rights in practice, formation of civil society as well as lawful and so-
cial state and the equality of subjects of the civil turnover, together with
their private autonomy (freedom) would lose the sense. Accordingly, the
problem of controlling of cotracts, through srengthening the mechanisms
of civil rights protection and formation of theoretical and practical recom-
medations, becomes relevant.

The importance of the research is justified by the necessity of improve-
ment of the real mechanisms of implementation of the civil rights and
their legislation, by which, finally, it will be possible to elaborate the com-
plete means of practice of protection of civil rights and legal interests that
will strengthen the ability of protection of implementation of the rights
by legal entities and natural persons.

The dissertation work referes to the question of protection of the rights of
persons (entities) participating in the contractual relations and the accom-
panying problematics. The relevance of the research is conditioned by the
diversity of types of legal mechanisms of protection of civil rights and legal

interests. Through usage of civil law protection means, it is possible to
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protect the status of natural persons and legal entities and, accordingly, to
protect their rights by means of definition of their usage of the scope of
interference of a court in the legal relation. The relevance of the research
is conditioned by the necessesity of improvement of actual implementa-
tion mechanisms of the civil rights and the civil legislation ruling the lat-
ter, through which the practice of protection of civil rights and legal in-
terests will be improved.

The present work is the attempt to systematically analyze the means of
protection of rights deriving from the contractual relations existing in the
Georgian legislation, to reveal and evaluate the existing problematics, to
analyze the court practice and on the basis of all the above mentioned, to
form the conclusions and recommendations on the research.

In the dissertation, different works of jurisprudents as well as publications
carrying the legal character dedicated to the important question of the re-
search are formulated and used for the purpose of justification.

For establishment of one’s own scientific approaches and conclusions,
which represent the concept of the dissertation topic, different works have
been used where the authors actively processed the questions that relate
to concrete means of protection. We can’t ignore the fact that in the
pubished works (which are used in this dissertation), as a rule, only a sep-

arate angle of a problem is being discussed.

Aims of the Research:

1. To define the essence, form and means of civil rights, according to the
civil law science, which considers the possibility of enhancing of the sci-
entific aspects in the sphere of protection of civil rights of entities and
improvement of legal protection;

2. To analyze the existing legislative regulations from the point of view of
protection of rights of the participants of the contractual relations, to re-

veal the existing positive and negative aspects;
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3. To elaborate corresponding methods of improvement of gaps and to

share the results of analysis of the best court practices.

Tasks of the Research:

1. To justify the opinion that in the mechanisms of legal protection, to-
gether with the means of legal protection used in the other fields (Crimi-
nal Law, Constitutional Law etc.), there are the means of civil law protec-
tion.

2. To define the essence of means of protection of civil rights and its fun-
daments;

3. The essence of the right to protection is defined and classified on the
basis of the opinions of scientists of civil law;

4. The integrity of all means and forms of protection of civil rights was
abstracted, relying upon the aspects, which are the basis for the legal cat-
egory such as the right to protection;

5. To define the essence and content of the categories: “Civil rights pro-
tection form” and “Civil rights protection means”, “protection rule”,
which based on the analysis existing in the legal literature;

6. To define the classification of forms of protection, their aims, nature
(essence), sources and character;

7. To study the forms of protection of a right through a court and non-
court forms of protection, correspondingly, the means to be applied within
their frameworks;

8. To elaborate recommendatios and proposals for effective protection of

civil rights.
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Scientific Hypothesis:

7.

The principle of Equality of Parties and the means of protection should
exist on equal basis as for creditors so for debtors and for the third par-
ties of the contract;

The existing legislative regulations have gaps and do not provide im-
plementation of the principle of equality of the parties in terms of con-
crete means of protection of rights;

Georgian legislation does not contain a concrete Article that would
point on the list of right protection means, which has to be positively
estimated;

Means of protection of rights and interests can’t be put into any frames,
as the civil turnover gives an opportunity to use a number of rights
protection means on the basis of implementation of freedom to con-
tract, though its legislative reflection or the established court practice
may have some gaps.

In the contractual relations, as usual, a debtor is represented as “a weak
party”, which, besides of the regualtions, is expressed by sharing of the
burden of proof at court.

In the contractual relations, for the purpose of protection of parties, it
is important that a court, from its side, applies the principle of good
faith, in order to ensure protection of the legal balance among the in-

terests of the parties.

Review of Literature and the Theoretical-Practical Context:

Different works of jurisprudents, publications of lega character ded-

icated to the important questions of the research are formulated and use

for justification in the dissertation.

For establishing one’s own scientific approaches and conclusions,

which is the concept of the dissertation thesis, various works are used,
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where the questions that concern concrete protection means are actively
processed by the authors. We can’t ignore the fact that in the published
(used in this dissertation) works, as a rule, are discussed only separate sides
of the problem. Therefore, actually, the problematics related to the means
of protection of rights are not systematically solved and processed.

The empiric base of the research are represented by active and ex-
pired normative acts, international legal acts, published scientific editions,
theoretical, sociological and other sources. All the above stated, in its to-
tality, became the base, which gives a chance to the scientific justification

and trustworthiness of the formulated opinions.

Methodology and Description of the Research: In the thesis,
mainly, are used general and private scientific research methods (abstrac-
tion, analysis, synthesis, generalization, classification, induction, deduc-
tion, interpretation, systematic-structural, comparative-legal, historical).
For sampling of the comparative analysis, legislation and practice of those
countries are applied, which possess corresponding traditions and experi-
ence in terms of concrete means of protection of rights of contractual par-
ties (English, Post-Soviet, Russian, Italian, Swiss and Dutch Civil Codes).
Works of following Georgian scientists are being used in the dissertation
thesis: Z.Dzlierishvili “Contractual Law”, L.Chanturia “General Part of
Civil Law”, Sh.Kurdadze, N.Khunashvili “Georgian Procedure Rules
Code” etc.

From the foreign literature, the below mentioned was studied:
bparunackuit M.H., Burpauckuit B.B. 2009. morosoproe mpaBo, KHuUTra
nepBasg, craryT, KysuenoaO.A. Hopwmsi-mpunnumsr Pocwmiic koro
rpaxzaHckoro mpasa, Larenz K., Lehrbuch des Schuldrechts, erster Band
- Allgemeiner Teil, Dreizehnte, Neuerbearbeitete Auflage, Walker B.,
Allgemeines Schuldrecht, Miiller-Michaelis M., Wissbar R., Kursbuch
Recht. Das umfassende juristische Handbuch fiir den Alltag. Miinchen,
and works of some other authors.
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The historic method of research is applied as in regard to right protection
category, so to means of right protection. The origins existing in the Ro-
man Law as well as doctrinal opinions formed and spread during different
stages are given in the present piece of work.

Through applying the comparative-legal method, positive and negative
sides related to concrete means of right protection were releaved. Geor-
gian and foreign legal systems were compared. Parallels were made be-
tween Georgian and foreign countries’ main peculiarities in terms of the
legal systems.

Through applying logical analysis method, an effort was made to reveal
the gaps existing in legislation and practice, define the ways of their erad-
ication.

During the period of working on the research, I acquired an experience
concerning challenges existing in the process of fulfiment of advocacy ac-
tivities. Besides, in the form of an interview, I obtained information on
the problems existing in the practice. Interviews with judges were con-
ducted. Special literature and analytical materials were studied, on the ba-
sis of which, there was an effort made to reveal the ways of solving of

existing problems.

Research Outcomes:

1. As aresult of the research, the integrity of theoretical as well as practical
aspects were revealed, which influence the questions of protection of
rights and interests of the parties within the contractual relation.

2. Legislative and practical gaps were revealed, according to which con-
crete proposals were elaborated for the purpose of making amendments to
Civil Code of Georgia, which is the novelty of the research and brings
practical meaning to it.

3. Recommendations were elaborated on the basis of study of practice of

the courts of common jurisdiction as well as international practice and
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foreign doctrine that aims at, in the legislation, from the point of view of

a right, contribution to equality and effective functioning.

Scientific Novelty of the Thesis:

1. Scientific novelty of the dissertation lies in the fact that there is an at-
tempt to express definition of means of protection of rights and interests
and complex study of related problematics. As well, the following catego-
ries have to be differed from each other: “form of protection” and “means
of protection”. The aforesaid categories, are studied in a complex way, on
the geneneral theoretical level, as integrated, multi-aspect and polystruc-
tured legal phenomena. As a rule, non-existance of general legal approach
holds back research and development of protection mechanism on in-

depth level;

2. Within the framework of the research, the concept of right to protec-
tion category, protection forms, protection means are studied. Modifica-
tion of concrete means of right protection while discussing the question,
is the necessary condition, without existence of which the proper fulfil-

ment of right is impossible;

3. In the contractual relations, right protection means need modern inter-
pretation. Novelty of the approach formed in the dissertation gives a

chance to form and develop the concept of right protection.

Conclusions and Recommendations

Deriving from the essence of protection of rights of parties in contractual
relations, as a result of research of existing questions, main thesises and
conclusions can be formed, and for the purpose of improvement of legis-
lative gaps - corresponding recommendations can be drawn up.

Right to protection is the legally justified ability of an authorized person

(entity) to apply right protection means for restoration of violated right.

39



Protection of civil rights and legal interests is conducted by means of the
following two forms: through appeal to court and without appeal to court.
In any case, it depends on a party’s choice which form s/he uses for pro-
tection of a disputable or violated right.

The content of the right to protection is defined complexly, through in-
tegrity of material and procedural norms, which state the following:

a) The content of the right protection means that is used in terms of pro-
tection of a right;

b) Grounds for its usage;

¢) A circle of subjects, who are authorized to use it;

d) Proceeding and procedural rules for their usage;

e) A right of the subjects in regard to which the above mentiond norms
are applied.

Any participant of the civil turnover can protect a right. Protection of a
disputable or violated right depends on a number of factors. To be more
precise, there should be taken into consideration which right is being pro-
tected and what kind of violation is there. On the first place, which degree
of protection of right is present (the content of right protection) there,
basically, is determined by the legal nature of the right.

The right of each member of a civil turnover is to choose which means of
protection of a right considered by the law should be applied for attaining
the effective result.

Classification of right protection means is conducted through various cri-
teria: according to the sphere of usage (universal and special), by method
of fulfilment (appeal to court, appeal to state organs, independent action)
etc. However, in the literature, classification of right protection means, in
terms of the obtained results, is considered as a criterion carrying the rel-
atively practical meaning.

Each means of right protection can be applied by definite proceeding or
procedural rule. This kind of regulation is referred to as the right protec-

tion form.

40



The regulation of protection of a concrete right depends on the content of
the right under protection and the nature of violation. The means of pro-
tection established by the law are being used only during violation of con-

crete rights. In this case, special means of protection are meant.

Discussion of problematics of contractual rights of the parties took place
in this thesis on the basis of analysis of rights of a creditor, a debtor and
the third party. Some of the statements of the Civil Code should be criti-
cized for the regulation of a creditor’s status. The regulation existing in the
Civil Code of Georgia until the amendment made in 2013, was definitely
considering the unfair position, meaning the ability of a creditor to define
an amount of an interest on his/her discretion. The amendments made in
2013 can’t be evaluated just positively in regard to the position of a debtor.
To be more precise, factually, the edition of the year 2007 was restored
and the reasonability of an interest is defined by the margin of interest
established by the National Bank of Georgia, but by the present active edi-
tion, such kind of a requirement doesn’t not apply to the loan agreements
concluded by commercial banks, microfinance organizations, non-bank
deposite institutions — credit unions and qualified credit insitutions, which
makes it obvious that in contractual relation the priority is given to bank-
ing institution, where protection of rights and interests of debtors in this
aspect is necessary. Moreover, there should be more means of protection
there where the standard conditions are applied in the loan (credit) rela-
tions. By the new regulation, from one side, the requirement of definition
of an interest in a concrete amount between a creditor and a debtor has to
be positively evaluated, though, from the other side, the aforesaid regula-
tion did not mention the banking institutions, which from the point of
view of protection of debtor’s rights and interests is unfair and contradicts

to the principle of equality defined by the Civil legislation.

From the point of view of protection of debtor’s rights, Article 412 de-

serves to be mentioned separately. It directly expresses the interests of a
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debtor and frees him/her from risks, which is unacceptable for the ordi-
nary principles of the material responsibility. That is why, the mentioned
Article, first of all, states that only the damage predictable in advance for
a debtor will be reimbursed. The deficiency of the norm will be improved
if in the content of the norm the word “action” will be replaced by “act”,
which implies as action so inaction. Article 412 of Civil Code should be
formed in the following way: “Only the damage, which was predictable
for a debtor in advance will be reimbursed and is the direct result of the

act of the entity causing the damage”.

Discussion of the problem would be incomplete without analyzing the
question of a right of the third party. The third party has the ability to
interfere in the obligatory relation on the side of a creditor or a debtor.
Third parties can request fulfilment of liabilities considered by the con-
tract, when this right was agreed by the parties of the contract or when

such agreement derives from the aim of the contract itself.

Participants of the legal relation are obliged to fulfil their rights and obli-
gations in good faith. Fulfilment of a right in good faith, from its side im-
plies consideration of elementary standards of prudence while expressing
the will by the subject of the law, in order to avoid the unlawful breach of
rights of others. When fulfilling the liability, it is important to pay atten-
tion to the correlation of the categories of good faith and abuse of a right.
Abuse of a right is only one of the aspects of violation of the principle of
good faith. The principle of good faith is a general clause acknowledged
by the contractual law that is justified by the civil legislation. Though,
most of the norms don’t point to it directly, but they are still based on it,
as, the grounds for the civil rule of law lie in this very principle. The main
function of the principle of good faith is obtaining fair results, besides of
avoiding clearly unfair outcomes, which is directly related to stability and
firmity of the civil relations. A contract should not only be fulfilled with
the good faith, but it has to be concluded according to this principle. The

initial point of the norms regulating the civil legal relations is restoration
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of the natural justice, accordingly, the defining factor of the standard of
behaviour is fairness, good faith and morality. Every single person (entity)
is obliged to fulfil one’s own right in such a way that doesn’t unlawfully
violate the other’s right.

As for the concrete means of protection of a right, among them, the first
is acknowledgement of a right. In the most of the cases, a requirement on
acknowledgement is the necessary precondition for usage of other protec-
tion means. For instance, for restoration of the condition existing before
breach of a right, or for forcing a defendant to filfill the liability in kind.
A plaintiff should prove that s/he possesses relevant rights, protection of

which is required on this stage.

The next right protection means is restoration of the condition existing
before violation of a right. The last mentioned means of protection, as an
independent mechanism, is applied in the case where a right is systemati-
cally breached and it carries a long term nature, when the condition ex-
isting before breach can actually be restored. For instance, the author,
whose composition is unlawfully used by the third parties, may request
fulfilment of such an action and not impose on them other pretensions of

the material character.

Prevention of an action, which breaches a right or creates a threat of
breach, is a means of protection. Just like acknowledgment of a right, the
aforesaid means of protection can be used together with the other means,
for instance, together with reimbursement of damage, or may carry an in-

dependent importance.

Right to protection of parties can be expressed by the right to request of
abstaining from an action. Often, the latter is mentioned in the literature
as a real fulfilment, - an independent protection means. It is characterized
by the following: a violator, on the basis of the request of a victim, is
obliged to actually fulfil the action, which was imposed on him/her in the

form of an obligation.
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In contractual relation, protection means is represented by alteration or
termination of legal relation, which implies leaving a contract, abolish-
ment of a contract and modification of a contract, according to circum-
stances. Civil Code of Georgia is elaborated on the principle of freedom of
contract, accordingly, conclusion of a contract is always accompanied by
the possible risk of breach of obligation. In cases of leaving or abolishment
of a contract, the contract is terminated. Difference between them (leav-
ing and abolishment of a contract) is conditioned only by the legal out-
comes, to be more precise, in case of leaving the contract creates there a
question of restitution, and as for abolishment - legal relation is being ter-

minated without restoration of the initial condition.

Modification of a contract according to the changed circumstances can be
applied in case if the altered circumstances may cause the extreme aggra-
viation of fulfilment of an obligation. The circumstance has to clearly
change after conclusion of the contract. Reasonable consideration of
change of circumstances shouldn’t be possible during conclusion of the
contract, thus the changed circumstances must not be under control of the
victim party. Imposition of the risk of changing of circumstances on the
victim shouldn’t be considered by the contract. Otherwise, contractual
condition operates and application of Article 398 is not allowed. Compli-
cation of fulfilment of the contract has to be caused by apparently altered
circumstances, in other words — there should be casual connection.

In contractual relations, the mostly spread protection means is restitution
of damage. When a debtor breaches a liability, a creditor has right to re-
quest restitution of damage (Article 394 of Civil Code), which implies a
right to request more than just restitution of damage (Article 394 of Civil
Code). In regard to the question of restitution of damage, as of Continental
European countries, so contries carrying English-American legal systems
establish common general principles: The aim of monetary restitution is

material compensation for a victim party. A creditor should not carry ma-
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terial damage in case of violation of taken liabilities by a debtor. Restitu-
tion of damage from the side of a debtor should cause restoration of a cred-
itor in the condition where s/he would be in case if a debtor properly ful-
filled the liability.

Voidance of a contract, as a means of protection of violated rights, is ac-
tively used in contractual relations. Court practice proves that, not so sel-
dom, the aforesaid means of protection is used from the side of dishonest
debtor for the purpose of avoidance of undesirable outcomes caused by
non-fulfilment or improper fulfilment of a liability. The void deals is one
of the acute problems of the contemporary Civil Law. Voidance of con-
tracts results in decline of stability of civil turnover and decomposition of
trustworthiness of economic connections, as the latter is not capable of
creation of the legal outcomes considered by the parties when concluding
the contract. The request of a party on voidance of a deal results in void-
ance of actions fulfilled on the basis of the deal. Usage of request of void-
ance of a deal and its accompanying outcomes from the side of the dishon-
est party is used as a protection means, which makes him/her a dishonest
party, who tries to avoid the responsibility considered by the law and the
contract. Civil Law gives parties the right to protection from those nega-
tive outcomes, which can occure in case of declaration of the contract as
void, this case is stipulated by Article 60 of Civil Code of Georgia. In order
to conversion to take place, concrete preconditions should happen. Essen-
cialy, this is interpretation of a void deal as “real deal”. Other deal is valid
only in case if when receiving a notification on voidance of ininitial deal,
parties have desire to make it real. We consider that, for the purpose of
protection of persons’ (entities’) interests and, generally, for provision of
stability of the civil turnover, it would not be advisable to restrict usage of
such right protection means as declaration of a deal as void, regarding
those deals where there is a mention about other persons’ (entities’) prop-

erty.
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It is advisable to amend Article 301 of Civil Code, as this norm creates
disbalance in relation of parties. Though, deriving from the principle of
freedom to contract, a party decides on his/her own whether conclude
such kind of a contract or not, but in the cases when a subject needs to
take a loan and the creditors take advantage of the debtors’ situation and
offer the latter the unfair contractual conditions. In this regard, Article
301 contributes to revealing of unfairness from the side of creditors.

According to Article 301, a claim, the means of guarantee of which is
mortgage, is considered to be satisfied in case when the sum received from
realization of the immovable property under mortgage is not enough for
covering the claim guaranteed by the mortgage, except for the when by
the law or upon the agreement of the parties otherwise is not stated. In
this norm, a special attention is grabbed by the following words: “If by the
law or upon the agreement of the parties it is not otherwise regulated”. It
can be concluded that if a subject to mortgage is not enough for covering
a claim, a creditor can access the other property of a debtor. Despite of the
fact that on the basis of the norm, the right of a creditor depends upon the
agreement of the parties, practically, this kind of an agreement carries for-
mal nature, and in the most of the cases, is concluded on the request of a
creditor. Accordingly, the aforesaid norm is unfair, as is oriented only to
covering the guaranteed claim. In the most of the cases, the real value of
the immovable property under mortgage well exceeds the value of a debt.
I think, this way, the principle of equality of parties is breached, as on the
grounds of the aforesaid norm, the creditor puts the debtor (who is already
in a bad condition) in the worse situation. It is clear that a lawmaker cares
only about a creditor’s claim and gives the priority to the latter, even in
the case when this kind of a claim is several times lower than the value of
the subject of mortgage. Therefore, in any case, when it takes place (real-
ization of the subject to mortgage) the claim of a creditor should be con-

sidered satisfied.

46



Decision of the Supreme Court is interesting in regard to this problem,
where the focus was on the following: whether during the mortgage, in
case of the lack of sum, it was possible to impose the execution on other
property of the debtor for the purpose of satisfaction of the creditors claim.
The court stated that Civil Code of Georgia doesn’t consider any clear stip-
ulation on this question. It should be mentioned that by the initial edition
of the Civil Code of Georgia, mortgagee was not limited only by realiza-
tion of the subject to mortgage. This point of view was deriving from Part
one of Article 272 of the Civil Code of Georgia operating at that time (in
the past). Though, the alterations made upon the law #5127 “On Making
Amendments and Additions to Civil Code of Georgia”, as of June 29,
2007, essentially changed the conditions on realization of the subject to
mortgage and on satisfaction of conditions of mortgagee’s claims. Accord-
ing to the present active Article 254 of Civil Code of Georgia, a creditor
gains the right to satisfy a claim through realization of the mortgaged
property and by means of obtaining ownership right upon agreement of
the parties in case of misconduct or improper fulfilment of a liability by a
debtor. By Part One of Article 286 of the same Code the guaranteed cred-
itor holds the right to satisfy his/her claim prior to others through realiza-
tion of this subject or through obtaining the right to property (mortgage),
which clearly defines the means of satisfaction of a creditor guaranteed by
mortgage, through realization of a subject or by means of obtaining right
to property (on the subject). In compliance to the aforesaid, by the new
edition of Part Two of Article 276 of Civil Code of Georgia, the general
rule directly defined the regulation on the following: upon the realization
of the mortgage subject, despite of the fact whether the gained sum covers
or not the guaranteed claim, the claim will be considered satisfied if the
parties do not agree on contrary. The similar clause is stipulated by Part
Three of Article 300 of Civil Code of Georgia, in accordance to which,
when transferring right to property to a creditor on the mortgaged im-
movable property, the claim is considered as satisfied even in case when
the value of the mortgaged immovable property doesn’t fully cover the
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cost of this claim, if otherwise is not agreed by the parties. In regard to this
queston, the great chamber recognizes it important to discuss several main
principles on mortgage, to be more precise, the sum gained from realiza-
tion of the subject to mortgage should be returned to the owner,- it is not
right to punish a debtor by realization of the immovable property in the
value lower than a market value. The regulations offered by the amend-
ments implemented on June 29 2007 to Civil Code of Georgia respond to
this trend. When defining the property right (mortgage) of guarantee, par-
ties take into account the value of the subject, therefore, as a rule, value of
the subject to mortgage exceeds several times the value of the guaranteed
claim. In this case, the presumption is formed in advance that realization
of a subject to mortgage is the means of satisfaction of a claim. It helps a
creditor to estimate in advance how the subject to mortgage guarantees
satisfaction of its claim in case of breach of liability from the side of a
debtor. In such conditions, it is apparent where the margin of the respon-
sibility of a debtor lies. It contributes to the initiative of a debtor to ac-
tively use the mortgage as the means for guarantee of fulfilment of a lia-
bility. Besides, the legal status of the owners who are not the personal
debtors of the mortgagee remains unchanged. Here, it should be men-
tioned that, these norms bring the elements of contractual freedom in the
property law, as they give an opportunity to the parties to agree in advance
on standard rule, more concretely — not to abolish the right to claim in
case the sum gained through realization of the subject to mortgage is not
enough for satisfaction of the claim. It is natural that coming to a different
agreement than stipulated by the law depends on the will of parties, which
gives flexibility to the conditions of the mortgage credit. Imposition of the
mandatory execution on the other property can be possible only in case
when realization of the subject to mortgage is finalized. The great chamber
considers that during realization of the subject to mortgage, together with
fulfilment of creditor’s rights, certain protective clauses have to be fol-
lowed in favour of a debtor, especially when, during the last years, as a
number of statements of Civil Code of Georgia so the norms of the law
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“On Enforcement Proceedings” became stricter. Articles 301, 304 and 309
were modified; responsibility of a State in case of misconduct of an auction
was abolished and the rules of conduction of auction were amended. In
such conditions, the new editions of articles 276 and 300 of Civil Code of
Georgia were drawn up in such a way that protective measures of a debtor
were taken into consideration too. Morover, the great chamber clearly de-
fines the circumstances in accordance to which the norms of the Civil
Code are dispositional, which gives a chance to parties to agree upon the
legal outcome different from that defined by the law. The aforesaid clause
is directly stipulated by Articles 276 and Part Three of Article 300 of Civil
code of Georgia, which take into account a possibility that parties agree
on different regulation, when a claim will not be considered as satisfied
and a creditor will still be authorized to demand the difference (in sum)
between the gained sum and the value of the claim through imposition of
execution on the other property of a debtor. Regarding this question,
Great Chamber focuses on the examples of the other countries and states
that, though, legislation of some of the countries share the opinion that a
mortgagee is entitled to search for satisfaction of a claim beyond the
gained sum, but by the legislation of some of the countries, within the
limits of the sum gained through realization of a subjet to mortgage, the
claim of a creditor is abolished, if not otherwise stated by the agreement

of the parties.

Regarding the aforesaid question, the Enforcement Inscription Institute
requires abolishment, in accordance to which, a creditor is authorized to
start enforcement against a debtor out of court. The point is that Article
420 of Civil Code of Georgia authorizes a court to reduce the inappropri-
ately high penalty and this way not allow a creditor to get too rich on the
expense of a debtor. A notary doesn’t possess such a function, s/he is not
authorized to review the fairness of penalty agreed between the parties.
S/he doesn’t study whether a debtor really fulfilled an obligation or not,

or whether a claim is expired or not, etc., Thus, in case a creditor applies,
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the notary issues an enforcement inscription without receiving the rele-
vant information from a debtor. And, this is an obstacle on the way to
imposition of a fair sum upon a debtor or to protection of a debtor’s rights
then when s/he has already paid a debt. In such a case, a debtor is forced
to apply to a court. However, Article 40 of the “Law on Notary” says that
an appeal doesn’t terminate the wrong action of an enforcement Inscrip-
tion, which, I think is not right. Though, a court may delay execution, but
a dispute on this question put a debtor in a sever condition and this comes
in contrary to the demand of fairness.

It is recommended to amend Article 403 of Civil Code. More concretely,
during the monetary obligation between the parties, the amount of an in-
terest may be set upon the agreement of the parties, but it is necessary to
establish a regulation by this norm that the amount of an interest should
be set in reasonable compliance with the interest defined by the National
Bank. Otherwise, in the non-reasonable part, the agreement on interest
has to be considered as void. The point is that, the debtor who is in a bad
financial situation, is often forced to agree to the unfairly high interest

offered by the creditor.

It is recommended that the imposition of procedural mechanisms is con-
ducted within the frames of fairness. To be more precise, Article 70 of the
“Law on Enforcement Proceedings” should be amended, according to
which, enforcement will not be delayed if an auction is set. The point is
that, in practice, the above mentioned norm, has often become a source of
misunderstanding and unlawful breach of rights of a debtor. In addition,
more freedom should be given to a creditor and a debtor to express dispo-
sitional rights and enfluence enforcement process, especially when a cred-
itor himself/herself requests delay or posponment of enforcement.

It is recommended to form effective mechanisms of reconciliation of par-
ties. Despite of the fact that by the “Law on Enforcement” and Civil Pro-

cedure Rules Code, a creditor and a debtor are entitled to settle the ques-

50



tion on the stage of enforcement, but in contrary to the ordinary civil pro-
cedure rules, where while drawing up an agreement between the parties,
depending when it takes place on the preparatory stage of the case or on
the main hearing, the State fee either is fully returned to a party or the fee
is paid in half, and on the stage of enforcement, returning of the fee for
enforcement to a creditor is not considered at all. This doesn’t give a stim-
ulous to a creditor to reconciliate with a debtor. However, eny creditor
will demand increase of a sum for settlement by the amount of the fee on

enforcement, which again will be a heavy burden for a debtor.

Besides, I deem it advisable to amend the part of Article 268 of Civil Pro-
cedure Rules Code, which takes into consideration that, on property re-
lated claims, an enforcement of a decision may occur. More concretely,
according to First Prima part of Article 268, in regard to disputes deriving
from a contract, the decision made by the First Instance Court should be
imposed to urgent execution, if this is directly stipulated by a contract.
The requirements considered by Parts Two and Three of this Article do
not cover such cases. Enforcement will not be delayed even in case of ap-
peal of the decision on the lawsuit of the third party. (29.06.2007 #5124).
This norm protects only creditors, as even in case of appeal of a decision,
the decision will be imposed for execution and creditors, as a rule, use such
mechanisms against debtors, which brings them (creditors) to a privileged
condition and this can’t be justified. At the moment, the norm is “the mo-

tivator” for creditors to breach the rights of debtors.

Any participant of a civil turnover may protect his/her right. The subject
holding a right possesses the authority of protection of a right through
application of the relevant mechanisms stipulated by the law. Protection
of a disputable or breached right depends on a number of factors. To be
more precise, it should be taken into consideration, which right is under

protection and not what kind of violation is present.
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The research on the dissertation thesis is based on study and inspection of
corresponding aspects of the Georgian and foreign countries’ legal sys-
tems. We consider that the outcomes of the research may become the the-
oretical source of the national legislation for the purpose of compliance of

the theory and practice
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