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Introduction

Relevance of the Topic: In recent times, the use of the term Kafkaesque
in global judicial practice has become a notable phenomenon. In this
regard, the European Court of Human Rights—based in Strasbourg—
has increasingly referred to Kafkaesque in certain cases when
interpreting the European Convention on Human Rights.

The scope of the term Kafkaesqgue is quite broad in American judicial
practice. It is often used in dissenting opinions by judges as a legal
reference; higher courts frequently employ the term when assessing
decisions made by lower courts. Moreover, Kafkaesque is not merely
cited but is also used in the construction of new legal principles. Legal
analysts and commentators in the U.S. intentionally employ
Kafkaesque both in federal and state-level case discussions, which is of
great significance for understanding the nature of the law and its
proper application in legal practice. The term is also frequently used
contextually—Kafkaesque framing is applied not only in discussions
about human rights but also more broadly to cases involving injustice.

This growing trend indicates a recognition of Kafkaesque as a tool for
evaluating justice and suggests it could be examined through the lens
of the “living instrument doctrine,” reflecting current realities. This
means that Kafkaesque is becoming increasingly relevant in
contemporary contexts, as court decisions are being evaluated not only
based on rigid legal concepts but also through literary sources.
Although literary sources do not hold legal authority, they
symbolically and vividly represent the ambiguous and obscure
procedures of legal bureaucracy. That is why both American courts
and the European Court of Human Rights frequently reference Kafka
in their practices.

The legal system treats Kafka’s works as a moral admonition to the
judiciary rather than as binding rules, which by nature are restrictive
and rigid. Standards, on the other hand, provide a more flexible
framework for evaluating legitimate restrictions. A standard sets the
criteria for decisions while allowing for a broader range of discretion
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and choice. It is less restrictive than even the softest rule. While a rule
defines initial conditions and outcomes, a standard addresses essential
consideration and the range of choices. An example is the component
of fairness in the International Shoe test, which requires courts to
verify whether a state violates due process when establishing personal
jurisdiction.

Research into the application of Kafkaesque in judicial practice reveals
that the term is used in various ways. It is particularly effective as an
evaluative tool of judicial systems. Its intentional application could
help ensure the universal realization and irreversibility of justice
principles. Notably, there is a rising trend in the use of Kafkaesque in
case law, indicating high judicial trust and effectiveness, although this
practice remains spontaneous and lacks systematic implementation.
These factors have shaped the central research question of the
dissertation: Can Kafkaesque be formally adopted as a standard for
evaluating justice systems?

This study may serve as a foundation for further research on the use of
Kafkaesque and similar literary concepts in other aspects of justice, or
for the introduction of a Kafkaesque course into law school curricula—
an initiative that could greatly aid in cultivating a commitment to
justice and developing legal thinking in future legal professionals.

Chapter 1 of the dissertation discusses the conceptual dimension of
Kafkaesque and its legal evolution; the application of the term in U.S.
federal and state courts; references to Karfkaesque in the context of
European Court of Human Rights and European Court of Justice
decisions; analysis of the Kafkaesque court; descriptions of the nature
of courts and judicial review; discussions of the nature of legal
deadlines and legal protection.

Chapter 2 outlines the research methodology and results.
Chapter 3 presents the analysis and scholarly contribution.
Chapter 4 includes recommendations and the conclusion.
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Objective of the Research:

To examine the effectiveness of the justice system in relation to the
concept of Kafkaesque; to identify the functional scope of Kaftkaesque
within the system; and to assess the feasibility of adopting Kafkaesque
as a standard for evaluating judicial systems, which may support the
development of best practices in justice and expand academic research
by integrating literary works as components in the development of
legal skills.

Research Tasks:
e Reconstruct the legal evolution of Kafkaesque.
e  Analyse the nature of a Kafkaesque court.
e Differentiate the modern concept of judicial bureaucracy.
e  (larify the essence of Kafkaesque judicial review.
e Analyse the nature of legal protection.
e Distinguish the role of confession as an indicator of justice.

e Analyse acquittal as a criterion for evaluating justice.

Hypothesis:

The formal recognition of Kafkaesque as a standard for evaluating
justice systems would likely contribute to the development of better
justice practices and the safeguarding of fair trial rights. The legal
essence of Kafkaesque allows for a deconstruction of elements within
the justice system to uncover their true legal meanings.
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Scientific Novelty of the Research:

1.

The research analyses Kafkaesque from a functional
perspective, exploring its ambivalent nature. Kafka’s
representations of law, justice, bureaucracy, and authority—
encompassed by the adjective Kafkaesque—are not merely
strange or existential but embody distinct conceptualizations
of law and modernity, acting in paradoxical ways. These
concepts collectively form the Kafkaesque, through which
Kafka's works provide profound insight into the complex
dimensions of contemporary law.

The study defines Kafkaesque as a standard for evaluating
justice systems and substantiates its effective application in
Ppractice.

It develops a concept of Kafkaesque narrative as a synthesis of
fiction and criminal reality, offering a framework for
analysing this reality. This goes beyond instrumental
understandings of law, allowing for law to be grasped as a
form of experience.

Practical Significance of the Research:

This dissertation has practical value due to its proposal for using the
term Kafkaesque as a standard in the evaluation of justice systems by
judges, analysts, and commentators. This contributes significantly to
the understanding of the nature of law and its adequate application in
legal practice. Notably, the term Kafkaesque has transcended literary
criticism and has firmly established itself not only in legal literature

but also in legal practice. This dissertation may be utilized in
interdisciplinary courses on law and literature.
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Review of Scientific Literature, Theoretical and Practical Context of the
Research

When interpreting the term "Kafkaesque," some authors rely on W.H.
Auden, who said of Kafka that he embodies our era just as Shakespeare
and Dante embodied theirs. Kafka has become so firmly embedded in
the mainstream of modern thought that today the term "Kafkaesque"
is commonly used to denote impenetrable bureaucracy and to express
the despair of the individual when faced with terrifying or horrific
institutions. The absurdity in Kafka’s works and the nature of the term
“Kafkaesque” is aptly illustrated in Kafka’s novel The Trial It is also
evident in another of his works, The Metamorphosis, particularly in its
opening line: When Gregor Samsa awoke one morning from uneasy
dreams, he found himself transformed into a monstrous insect.

One may encounter characters reminiscent of Dickens or Shakespeare
in real life, but one can never truly meet Kafka’s protagonists. On the
other hand, one may have a Kafkaesque experience, but no one speaks
of a “Dickensian” or “Shakespearean” experience in the same way.
Kafka’s characters are inhabitants of a distorted and paradoxical reality,
marked by contradictory experiences. A key feature of Kafkaesque
narrative is that there is no salvation! In this world, a person can exist
only in conflict with the cruelties of fate. The protagonists face a
materialized authority; sometimes they live in a never-ending legal
reality, as in The 7rial, and at other times they are sentenced to death,
as in /n the Penal Colony. These powers destroy people. According to
Kafka, there is a goal, but no path toward it. The world holds much
hope, but not for us humans.

Kafka’s work is an open window into the misfortunes of reality. He is
a realist, but he chooses the imaginary, the fictional, and the magical
as a means of escaping reality. His literary universe is a fantastical
allegory, but the convergences with reality in his works surpass the
fictional elements—his reality outweighs his invention. Kafka
unmasks reality in his utopian literary universe. He deconstructs it to
reconstruct it anew. He exposes the absurdity embedded in routine
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human relationships—an absurdity that no longer dominates
humanity. The Kafkaesque absurdity is what unveils the illusions of
modern man. Kafka’s work appears enigmatic to readers and is
intriguing because it resembles both the modern and postmodern
condition.

On December 29, 1991, The Times published Ivana Edwards’ article
“The Essence of Kafkaesque,” which conveys the nature of the
Kafkaesque and explores what the adjective “Kafkaesque” truly
means—and whether it is being misused or even abused, as suggested
by Frederick R. Karl, author of a critical biography of Franz Kafka. This
issue relates to the reaction triggered in 2016 when Han Kang was
awarded the Man Booker International Prize for her novel The
Vegetarian, in which the protagonist desires to take root and become
a tree. In evaluating the book, a British publisher used the term
“Kafkaesque,” which sparked renewed interest in the word in
dictionaries and encyclopaedias. At the same time, it raised the
question of whether the term is being overused—although this very
phenomenon highlights the significance of the term and its embedded
meaning.

According to Karl, Kafka is the 20th-century literary figure whose
name has been most firmly embedded in language. “Kafkaesque” refers
to the condition of entering a surreal world where every mechanism
of control that governs your behavior disintegrates, and where you are
suddenly confronted with a force that shatters your understanding of
the world. “You don’t give up, you don’t surrender, and you don’t die.
You fight with every tool at your disposal, but you have no chance.
That is Kafkaesque.” It is an adjective that represents “a symbol of our
age.” It is a single word that explains who we are, what we can expect,
how the world works—and to understand this, you must read Kafka.

Different authors interpret the term differently, but they all underline
one common trait, encapsulated by the word “nightmarish.”
“Kafkaesque” represents the nightmarish world of Kafka. The term has
transcended the field of literature and literary studies—it has taken
root not only in legal literature but also in legal practice. Moreover, it
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is now used by individuals who may have never read Kafka or have
long forgotten his works.

There are at least two perspectives from which to discuss the legal
evolution of the term “Kafkaesque.” Both are grounded in Kafka’s legal
references. One view holds that this evolution begins with literary
references to Kafka’s name within legal discourse. The final stage of
the Kafkaesque’s evolution lies not just in citation, but in its application
in constructing new legal principles. The term is also occasionally
employed for rhetorical purposes in legal arguments. It can be said that
in both instances, the term is typically associated with the defence in
litigation. Finally, the term “Kafkaesque” appears in dissenting judicial
opinions—this last usage may be considered the term’s most strictly
legal citation.

Kafka’s name was first used at the federal level in the case United States
v. Dsisist. The defendant, Nebiyah, who did not speak English,
requested a state-funded interpreter. The court denied the request on
the grounds that he had posted bail, and therefore was not indigent
and could afford his own legal counsel. On appeal, the convicted party
argued that he had been denied legal guarantees and a fair trial. Judge
Feinberg observed: The court was fully aware that conducting the trial
in a language the defendant did not understand rendered the trial
Kafka-like in nature.

In United States v. Docker, Judge Wright disagreed with the district
court’s view that the trial court had not violated the defendant’s rights
by refusing to disclose the probation officer’s pre-sentencing report.
Judge Wright’s dissent argued that a defendant should not fall victim
to a Kafkaesque secretive process.

In E. Hughes’s Case, the defendant’s attorney failed to convince Judge
Harland that what had happened to his client was nothing other than
Kafkaesque. The judge denied the motion to withdraw the client’s
confession. This decision is notable for the fact that the Kafka reference
came not from the court, but from the attorney arguing the case.
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In Eisel v. Secretary of Defence, the citation serves to illustrate how
judges adhere to shared values in the process of making rational
decisions. The court attempted to save the plaintiff from the endless
court-to-court runaround faced by Kafka’s Josef K.

Conversely, in U.S. v. Notoriani, the situation was reversed. A
government official detained the defendant at the airport, presented
himself as leading a narcotics investigation, and requested permission
to search the luggage. The defendant agreed, and drugs were found.
The court noted that, unlike Josef K., Notoriani was fully aware of the
nature of the procedure against him. The decision went against the
defendant.

References to Kafka and the term “Kafkaesque” are frequently used by
analysts and commentators when discussing both federal and state-
level legal cases. This has significant implications for understanding
the nature of law and its proper application in legal practice. This genre
of Kafkaesque use may be called contextual.

Benjamin Davis, a legal commentator at the University of Toledo
College of Law, wrote that when Khaled El-Masri was denied the right
to appeal his rendition to another country based on the state secrets
doctrine, the court stripped him of all legal remedies—just like Josef
K. in The Trial. One example of the Kafkaesque in legal commentary
is its usage in the context of Bowles v. Russell. One commentator called
it the most Kafkaesque decision of the Supreme Court.

This case, discussed by Michael Dorf, professor at Cornell Law School,
dealt with one of the most painful legal issues: deadlines—frequently
cloaked in Kafkaesque reasoning. The Supreme Court ruled that the
federal appellate court lacked jurisdiction to review a habeas corpus
petition filed two days late, even though the petition had been
submitted one day before a federal judge (mistakenly) told the
petitioner that the filing deadline had been met. As a result, Keith
Bowles lost his final opportunity to appeal a claim that could have
meant the difference between 15 years of imprisonment and life
without parole.
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As the author of the commentary claims, no legal system operates
without deadlines, and sometimes the violation of such deadlines
results in an inevitable injustice in the execution of justice. However,
in the above-mentioned case, the majority opinion was written by
Justice Clarence Thomas, who made every effort to avoid the creation
of new law. According to the author, this opinion represents a
“reductio ad absurdum” of legal formalism and is unequivocally
Kafkaesque.

In Bowles v. Russell, the court applied Rule 4 of the Federal Rules of
Appellate Procedure, which allows a court to extend the appeal
deadline by 14 days. District Court Judge Donald Nugent granted
Bowles’ motion to reopen the appeal period. Bowles filed his appeal on
February 26, but Judge Nugent had made a mistake. He should have
listed February 24 as the deadline for Bowles. The two-day delay was
due to Judge Nugent’s error. Nevertheless, Judge Nugent treated the
appeal as timely filed. However, the U.S. Court of Appeals for the Sixth
Circuit rejected Judge Nugent’s decision and ordered that Bowles’
appeal be dismissed without evaluating his arguments.

Judge Thomas explained the decision as follows: it is necessary to
distinguish between two types of deadlines. One type is those set by
judicial rules, which ensure the proper functioning of the courts.
Courts have discretion to determine or modify such deadlines. But
different are the deadlines established in statutory law enacted by
Congress. These deadlines define the jurisdiction of the courts. Judge
Thomas wrote, and the Court affirmed, that courts do not have the
authority to alter these statutory deadlines.

According to the commentator, the facts and circumstances of Bowles’
case resemble the chilling allegory in the penultimate chapter of Franz
Kafka’s dark novel The Trial, depicting a deranged bureaucratic state.
In the novel, the protagonist K. is accused by the court through
mysterious procedures of an unnamed crime. When K. encounters the
prison chaplain, the latter explains to him that he was naive in his
approach to the law.
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The division of the justice system into federal and state levels creates a
hierarchical structure that raises the hope that Kafkaesque nightmares
occurring in individual state systems will be corrected at the federal
level. However, the analysis of the discussed cases shows that this is
either not happening or, if it does, it lacks a systematic character.
Nevertheless, it can be said that references to Kafka in relation to
decisions made at the federal level of the U.S. judiciary contribute to
the establishment of “Kafkaesque” as a standard of justice. This view is
supported by the definition of “Kafkaesque” that is recognized in legal
discourse.

Kafka is frequently cited by courts in Washington, New York, and
Chicago. However, experts point out with concern that Kafka has
many followers in the courts of the Golden State—California.
Particularly telling is the dynamic of Kafka citations in the early 21st
century. By the start of the 21st century, the most prolific in citing
Kafka was the California Court of Appeals—with 25 citations by 20
different judges. Second was the Connecticut Court of Appeals with 12
citations. Third was the Appellate Division of the New York Supreme
Court with 20 citations. Among state supreme courts, the District of
Columbia Court was first, with 15 citations by 8 judges. It was followed
by the Northern District of Illinois with 10 citations by 6 judges, and
the Bankruptcy Court of the Northern District of Illinois with 7
citations by only 3 judges. Among districts, the leader was the District
of Columbia with 17 citations by 12 judges.

In the 1960s, Kafka's name appeared only three times in U.S. courts. In
the 1970s, U.S. courts cited Kafka 42 times. In the 1980s, this number
tripled, with 142 citations. In the 1990s, this trend further intensified,
with 161 citations. By January 1, 2000, Kafka had been cited 85 times
in U.S. court opinions.

Justice Kennedy of the U.S. Supreme Court has said that every lawyer
should read Kafka’s 7he 7rial to understand how clients perceive
justice. Kafka’s name has become deeply ingrained in public
consciousness, and judges often quote excerpts from his works. Kafka
did not directly influence U.S. courts—his first citation came nearly 40

44



years after his death. A reference to Kafka where he is not directly
cited by the court but rather mentioned in an argument or summary
represents a unique genre of citation. Kafka is cited in two forms:
“Kafka-like” and “Kafkaesque.” The latter is more commonly used. The
first legal opinion in the U.S. to cite Kafka was in 1963. In subsequent
years, Kafka’s citations increased rapidly and continue to rise. U.S.
judges exhibit particular sensitivity and creativity when citing Kafka—
often prompted by the harrowing real-life cases they review.

On the other hand, the European Court of Human Rights (ECHR)—a
Strasbourg-based international court interpreting the European
Convention on Human Rights—sometimes uses Kafkaesque as a
standard of interpretation. This not only points to the growing trend
of adopting Kafkaesque as a justice standard but also shows that
“Kafkaesque” may be considered in the context of the “living
instrument” doctrine, which interprets legal matters in light of
contemporary circumstances rather than the original intent of the
framers.

Regarding the European Court of Justice, the so-called Kadi case is
particularly paradigmatic in terms of the use of “Kafkaesque.” The
decision made by the ECHR in the Kadi case (2008) was heavily
criticized. Critics claimed the court demonstrated loyalty to a
nationalist tradition. The court acquitted Kadi because the accusations
against him could not be substantiated, but it upheld the sanctions
imposed on him, including the freezing of his assets. The reason given
was that the court could not guarantee effective legal protection for
Kadi.

The Kadi case is generally viewed as an institutional conflict that
turned the claimant into a victim of Kafkaesque justice. It also helped
highlight structural contradictions characteristic of judicial systems.
The case is not only significant from various internal doctrinal
perspectives but also offers insight into the nature of law itself. The
Kadi saga illustrates the legal system’s ability to produce just outcomes
under unjust laws and reveals the perception of law as unknowable and
inaccessible. It raises questions about the law as a social artifact. People
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who do not have access to the inner workings of the legal system
naturally want to understand how it operates.

Unlike American and British courts, the ECHR did not explicitly refer
to Kafka or 7he Trial in the Kadi decision. Although literary sources
lack legal force, they vividly and symbolically represent the opaque
procedures of bureaucratic justice—something fundamentally opposed
to the principles upon which law is based. Still, the ECHR has cited
Kafka, often as a moral reminder for the judiciary. This resembles the
Perry Mason courtroom TV series, where a charismatic attorney uses
legal procedures in favour of those unjustly accused by unfair laws.

There are two Kadi cases—Kadi / and Kadi II. The resolution of Kadi
Il by the ECHR Grand Chamber can be seen as a sort of
“Disneyfication” of Kafka’s The Trial But Kadi is more than a happy
ending. It shows how Kafka’s work helps us understand legal realities.
While the Kadicase and The Trialshare many similarities, contrasting
conclusions can also be drawn. Kafka’s artistic descriptions emphasize
how law is experienced by those who lack the privilege of
understanding its inner workings. Legal theorists often overlook this
aspect until it becomes evident in real-life cases like Kad.

Two key points arise from the Kadi case: first, that the legal system has
an internal ability to “redeem” itself in complex situations; and second,
that it becomes clear how incomprehensible and inaccessible law can
be to those who must obey it. Law regulates behaviour both ex ante,
by establishing standards, and ex post, through court decisions. The
law is felt as described in Kafka’s The 7Trial, and in real life, it manifests
in cases like Kadi.

Through its decision in the Kadi case, the ECHR addressed both
substantive and procedural issues in legal theory, constitutional law,
and international law. The Kadisaga demonstrated how external legal
norms can be “internalized” within the European legal space and how
the EU’s autonomous legal system is shaped. This became a
precondition for intervention in a sensitive legal matter like Kadi. The
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case is important precisely because of the legal implications it has
generated.

Although the term “Kafkaesque” is widely used, it is, of course, not a
legal instrument whose application is mandatory in courts or legal
discourse. U.S. courts at both federal and state levels demonstrate
considerable diligence in using the term “Kafkaesque”—which cannot
be said of European national courts. However, the term is not
infrequently employed in European court contexts, particularly when
critically evaluating national court decisions. Additionally, the term is
used in the context of decisions by national courts. This contextual
application may even represent a separate genre of Kafkaesque usage.
Such practice is typically employed by non-legal analysts. Legal
literature also notes that references to Kafka and 7he Trial are more
prevalent in American and British legal thought—something
supported by the following example from British jurisprudence...

Research Findings

Kafka depicts the irrationality of the legal system. Although,
according to his protagonist K., the judicial system should be honest,
predictable, and rational, he personally experienced its irrationality,
arbitrariness, and incomprehensibility. The process of decision-
making by a judge should be based on shared values of rational
choice. The legal system must allow individual judges to demonstrate
their commitment to rational decision-making and reasoning in their

judgments.

It is noteworthy that nearly all explicit sources referenced in legal
thinking are traditional legal sources—i.e., cases, statutes, and
secondary materials. Occasionally, non-traditional sources, such as
fiction, are used. Modern judges can see themselves reflected in the
fictional legal procedures of 7he Trial. On the other hand, The Trial or
any other of Kafka’s works concerning legal themes, as fictional
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creations, cannot serve as legal precedents or as foundations for legal
decisions.

Clearly, the court process is a form of service—this is implied in the
term “case adjudication,” which suggests that the court serves its
clients. Naturally, this service implies the existence of bureaucracy—
specifically judicial bureaucracy. However, talking about judicial
bureaucracy does not equate to labeling the court as a “bureaucratic
court.” Rather, the point is to emphasize that excessive bureaucracy
disrupts the court's functionality and renders its service dysfunctional.
Kafka’s image of a bureaucratic court as a standard of justice highlights
that the court should be rationally bureaucratic—not bureaucratically
dysfunctional.

It is notable that this process is described using economic terms such
as “product” and “service,” though these are given legal significance.
The assumption here is that legal products or legal services can be
assessed using two main criteria: conformity with expectations and the
gap between anticipated outcomes and user expectations. One method
involves the use of predetermined indicators—meaning the legal
service is evaluated based on how well its attributes match those
indicators. In this context, “conformity” is a term of substantial
significance. At the same time, the method is also a means of achieving
a particular goal. Thus, the quality of legal services is assessed within
the framework of the means-and-ends relationship.

Accordingly, the objective of this paper is to explore the extent to
which the right to a fair trial is ensured, viewed as the ultimate goal of
legal services. Judicial bureaucracy can be considered one of the
indicators for evaluating the quality of justice. This approach implies
that progress in the justice system involves a reduction—not an
increase—in bureaucratization. This trend is driven by the overall
movement toward greater rationalization of judicial processes.
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At the same time, the integration of modern technologies into the
justice system is essential. Technology can enhance the efficiency and
transparency of court proceedings and make justice more accessible to
individuals. The term “electronic justice” encompasses a wide array of
initiatives, including: the use of email, online filing of claims, access to
case information (including precedent), video hearings,
videoconferencing, online monitoring of case progression, and
electronic access to information by judges or other decision-makers.

Thus, the right to a fair trial is not an end in itself—it is a means to
achieve good justice. Also crucial is the requirement for transparency
in the court system, which serves as a visual manifestation of justice. A
court, by itself, is neither just nor unjust. While this discussion centers
on procedural justice, it is fair to say that the court acquires these
characteristics only when law interacts with morality. In discourse
about the judiciary, notable terms include “the essence of the court,”
which refers to its fundamental nature. The duties of the court arise
from this essence. Other important concepts include the notion of the
court, its components, and the substantive significance of a tribunal.
The court’s nature must be that it is just. Emphasizing the justness of
the court acknowledges that it can also be unjust. On the other hand,
justice—and by extension a fair court—is a complex phenomenon.
One may say that a court is what the law says it is. The essence of the
court is expressed in its substantive characteristics—independence and
impartiality. “Substantive” here means that which forms the
foundation of the court.

Furthermore, the essence, character, and nature of the court are
significantly shaped by the essence of human rights. The nature of the
court is revealed in its relationship to human rights. This relationship
is of paramount importance—without it, what exists is not a court but
something else entirely. However, there are both absolute and relative
approaches, and it is precisely these that determine whether rights may
be restricted. According to Article 6, §1 of the European Convention
on Human Rights, the relationship between means and ends is the
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applicable framework. The key issue is whether the means employed
are proportionate to the goal pursued.

One must also consider that on the one hand, there is a trend toward
expanding judicial discretion, while on the other, judicial self-restraint
is recommended. Both tendencies are present in the judicial practices
of the European Union and at the national level. It can be said that the
quality of justice depends on the balance between these two
tendencies.

It is known that the European Court of Justice exercises control over
common acts of international and security policy. However, two
circumstances must be taken into account: first, the limitation of its
“exceptionalism”; second, the institutional merger of EU structures
following the Lisbon Treaty, which led to a degree of judicial self-
restraint.

Judicial independence first and foremost implies freedom—
independence from the other branches of government. On one hand,
judicial independence is shaped by the negative conception of
freedom; on the other hand, it is also viewed as a prerequisite for
internal freedom.
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Judgment, Scientific Novelty

The primary interest of this paper is not the genesis or origin of the
term "Kafkaesque," but rather its functional application. The term
“Kafkaesque” is not unambiguous—especially when it comes to its
application in legal situations and its usage in legal practice. This very
ambiguity defines the value of the term “Kafkaesque.” From a legal
perspective, the term involves understanding how its elements apply
to specific legal situations. Kafka’s ideas about law and justice,
bureaucracy and authority—ideas encapsulated in the adjective
“Kafkaesque”—are not merely strange notions or profound theological
or existential thoughts; they embody specific concepts of law and
justice. These concepts operate paradoxically. Their totality constitutes
what is “Kafkaesque,” a lens through which Kafka’s works offer deep
insights into the complex facets of modern law. Thus, it can be said
that The Trial diagnoses the modern condition of law and justice, while
The Castle proposes a kind of therapy. Kafka’s writings take us beyond
an instrumental understanding of law (as developed in various schools
of legal positivism) and enable us to perceive law as a form of
experience.

Based on the term “Kafkaesque,” the expression “Kafkaesque universe”
has emerged, in which Kafka’s protagonists inhabit a distorted and
paradoxical reality. Sometimes they find themselves trapped in an
endless legal reality, as in 7he Trial. At other times, their fate is death
through torture, as in /n the Penal Colony. Kafka’s characters confront
a corrupt legal system. The Kafkaesque narrative is a fiction that
merges with reality—criminal and legal reality. From a functional
standpoint, the term and concept of the “Kafkaesque” serves to analyze
this very reality. Walter Benjamin writes that in Kafka’s works, the law
exists in codes, but remains secret. He also states that, according to
Kafka’s narrative, a person is at the mercy of an impenetrable
bureaucratic apparatus, operated by institutions that correspond
neither to themselves nor to the individuals they manipulate.
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You don’t have to be a lawyer to understand the suffering of Josef K.,
whose experience is depicted in the Kafkaesque narrative—a blend of
fiction and reality. The “Kafkaesque” is not only of interest to legal
scholars, but to anyone who wishes to peer through Kafka’s window
into the vague, obscure horizon he portrays. In short, Kafka’s literature
is imbued with legal concerns. No other writer of fantastical literature
has had as much to say about law and justice as Kafka, who was himself
a lawyer. His major novel, The Trial, begins with the protagonist Josef
K.'s arrest and ends one year later with his execution.

Kafka used law as the matrix for his literature, as it was a field he knew
intimately. He observed everything through the character’s window of
experience, and this window is none other than law as experience. The
criminal procedure of the Austro-Hungarian Empire was an
inquisitorial investigation process consisting of two phases:
preliminary investigation and the actual trial. The process began with
a charge, which might be unknown to the accused. The investigative
judge had broad powers. The accused might not be informed of the
investigation’s results until the charges were formally confirmed. The
preliminary investigation was sometimes necessary to extract a
confession, which inevitably led to conviction at trial.

Kafka was well-versed in both canon and Roman law. He referred to
the latter as "abominable.” As for canon law, Kafka’s knowledge of its
doctrines is clearly reflected in the parable “Before the Law.” In this
chapter of The Trial, Kafka intentionally capitalizes the word "Law,"
emphasizing its inaccessible and mystical status. According to the
“Kafkaesque,” the law has no inherent content. The conclusion drawn
is that law—both in Kafka and in reality—is empty and exists only due
to its paradoxes and reifications. This gives something without real
form or substance a “phantom objectivity,” thanks to its highly
formalized and bureaucratic structure. Thus, the law is reduced to its
outcome—that is, the judgment—and it has no content until it is
rendered as such.
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Kafka writes about a law that manifests in the experiences of those who
submit to it, yet lack knowledge of its content. To an outside observer,
it appears illogical and inaccessible. This kind of conceptual emptiness
is at the heart of the deconstructive method. Law’s content has become
both fragmented and more complex, having become a tool for
regulating the technocratic world. While this movement promised
better law, it has actually increased the inaccessibility of legal
knowledge—an experience Josef K. and all external observers face.

This issue is deeply linked to the right to a fair trial. Article 42 of
Georgia’s Constitution is the central provision regulating the right to a
fair trial, providing essential legal and procedural safeguards. In
conjunction with Articles 18 and 40 of the Constitution—both of
which also enshrine significant procedural rights—this forms a
comprehensive body of constitutionally guaranteed judicial
protections. The right to a fair trial is a fundamental European element
of the legal state. Georgia’s Constitutional Court considers it a key part
of the "architecture of checks and balances" among branches of
government. Similarly, judicial rights are guaranteed by Articles 5, 6,
and 7 of the European Convention on Human Rights and its Protocol
No. 7, as well as by Article 14, paragraphs 1-3 of the International
Covenant on Civil and Political Rights, and Article 8 of the American
Convention on Human Rights.

On the other hand, the "bureaucratic silence" in which justice dies may
be found not only in the national courts of EU member states but also
in the judicial systems of non-EU countries. This is evident in cases
where Italian national courts submit questions to the European Court
of Justice.

There is an ongoing discourse regarding the ambiguity of the concept
of a fair trial, which gives judges significant discretion. The European
guide to access to justice outlines concepts such as limitations to
judicial access, duration of proceedings, and criteria for determining
the reasonableness of such duration. Understandably, there is a
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perception that such limitations may be linked to bureaucracy—the
same goes for prolonged procedures. Ultimately, this can lead to a
violation of the right to a fair trial. Bureaucratic silence—the quiet in
which justice dies—somehow resembles the bureaucratic atmosphere
of Kafka’s courts.

There are alternative visions of the future of judicial bureaucracies.
The timelines of decisions are largely influenced by judges' workloads,
which depend not only on the number of cases but also on their
complexity. Retrospective empirical studies have shown that the time
required to resolve a case—as the dependent variable—is linked to
certain substantive and procedural attributes of the case, as
independent variables. Thus, it is possible to develop algorithm-based
forecasting models, which would allow for a system to measure and
allocate judicial workload.

It is worth noting that no precise definition of “good justice” exists.
The concept of quality assessment in the judiciary remains a topic of
intense debate across Europe. Summarizing differing positions is
impossible, since the concept still relies on general approaches about
what constitutes good justice. There is a danger of addressing the issue
too quickly through a set of indicators that focus only on specific
aspects of the judiciary.

On the other hand, Kafka portrays the court ironically as a power
instance—hidden and incomprehensible. Yet, Michel Foucault argues
that in the modern era, legal systems can no longer codify power.
Kafka’s court is devoid of both logic and material representation.
Foucault believes modern disciplinary power also lacks these traits.
Meanwhile, guilt is, at least in part, rooted in judicial methodology,
not in religion or metaphysics. Accordingly, the messenger tells Josef
K.: "We do not conduct futile trials here." Significantly, The Trial
captures the reality of preordained judgment: within the subject lies
guilt, and only afterward do the proofs follow. Analogous to
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mathematics, the decision resembles an algebraic expression—the
answer is known first, and it is then justified by the evidence.

Some argue that Kafka’s characters, though tied to illusory centers like
the Castle or the Court, seek beyond those centers. Foucault searches
for “normalizing power”—a form of power visible to theory, which
once decapitated the king, i.e., ended the sovereign perspective of
power. Kafka does not hide what model of power underlies his work.
In this sense, the interpretations of Huld and Titorelli are especially
significant.

Conclusions

The demand for transparency in the judiciary is crucial, as it represents
a marker through which the visualization of justice becomes possible.
The court itself is neither just nor unjust — what is implied here is
procedural justice.

Kafkaesque justice treats the human being as an inanimate object. The
individual is entirely in the hands of the judiciary, which forces them
to focus solely on the trial. This process consumes the person’s essence
and renders them a victim of meaningless procedures. One cannot
escape the all-knowing and all-encompassing power of the court and
is therefore doomed to destruction. This represents a dehumanized
system. However, by depicting this system, Kafka points out what
justice should not look like. Through this depiction, he opens a new
perspective on the true nature of judicial proceedings, which reveals a
more humane dimension of law.

Today, the law operates solely on a code of truth and falsehood and can
only understand itself through the falsifying constructs of its own
reality. The “original sin” of the legal system is not only that it harms
legal subjects through violence, but that even in its best (and most self-
critical) moments, it still does harm. Kafkaesque justice is multilayered
and multifaceted, which is why it is important to distinguish between
the narrow and broad understandings of “process.”
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The broad interpretation sees human life itself as a continuous legal
process. Everyday life is filled with phenomena that resemble legal
procedures — a pattern Kafka calls “metamorphosis.” In Kafka’s view,
the legal system produces crime instead of merely discovering it. In
this paradoxical and absurd twist, the system generates the very
wrongdoing it is meant to prosecute.

In legal discourse, the term “trial” is often paired with the adjective
“fair.” This concept is neither metaphorical nor metaphysical, but
rooted in concrete legal criteria that are clearly assessable. The focus is
not on abstract judicial proceedings but on rational, public, and fair
trials — a right guaranteed to every individual.

In The Trial, Kafka’s protagonist Josef K. does not perish because he
lacks access to his case files. In fact, no formal charges are ever brought
against him, and no hearing takes place. The trial neither begins nor
ends — it is as fragmented as the novel itself. Josef K. is denied the
right to a fair trial, and all core principles of due process are violated.
The case materials are virtually non-existent, and those that do exist
are only verbal. This raises the impression that the case files are
irrelevant — both in themselves and in understanding the essence of
the trial.

Kafka paints a nightmarish picture, showing us what a trial should not
be. In the Kafkaesque court, no case is ever properly initiated — or if
it is, it becomes indefinitely prolonged in a fictional domain, in the
imagination of the actors involved. The delays in the proceedings are
Kafkaesque in the sense of being fundamentally absurd, rejecting the
notion of a trial concluded within a reasonable timeframe.

Moreover, considering that 7he Trial as a literary work is unfinished,
Kafka’s portrayal of judicial proceedings becomes symbolically endless.
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Recommendations

Using the “Kafkaesque” as a standard for evaluating justice systems can
contribute to the development of best practices and expand scholarly
research. Literary works like Kafka’s may serve as integral tools in
developing professional legal skills.

Kafka exposes the flaws of a corrupted system of legal protection and
emphasizes the need for a system where individuals are not forced to
defend themselves due to the system’s own failures. The Kafkaesque
judiciary, as a negative standard, not only illustrates what justice
should not be, but also reveals what it ought to be.

It is appropriate to consider the defence as part of the “institute for the
protection of justice,” and the prosecution must bear the responsibility
of impartial objectivity, even to the point of dismissing charges.

It must be acknowledged that, on the one hand, there is judicial
discretion and a tendency to expand it; on the other hand, there is a
growing demand for judicial self-restraint. Both tendencies are evident
in the justice systems of the European Union and on the national level.
The quality of justice depends on maintaining a balance between these
two directions.

The accused must never be turned into a victim — their so-called
victimization must be avoided. At the same time, victims’ rights must
be respected and protected under modern legal discourse.

The right to a fair trial must include the accused’s right to be informed
and to express their views regarding all evidence submitted to the court
for the purpose of influencing its decision. The accused must also have
sufficient time to review evidence and the right to present evidence
themselves.

It is essential to create legal conditions in which the representative of
the accused (or suspect), and through them the accused themselves,
can fully understand the substance of the proceedings. It is not enough
to merely know the facts — understanding the process requires an act
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of reasoning. In this sense, the process should be understood as the
unity of the general and the specific. Therefore, access to case materials
must involve not only the provision of factual and general information,
but also the facilitation of intellectual engagement with the meaning
of the proceedings
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