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1. Introduction

Relevance of research: best interests of the child in international
child rights law is one of the main cornerstons, the basis for
ensuring well-being of the child if it is properly implemented in the
national legal system.

The main pillar for the best interests of the child in international
law is the UN Convention on the Rights of the Child. It defines the
best interests of the child as its central basis in Article 3. However,
the Convention does not include a detailed definition of the term.
This abstract character can lead to its subjective interpretation. This
circumstance causes uncertainty in the process of implementation
of the Convention for member states. However, the UN Committee
on the Rights of the Child also faces a certain challenge while
monitoring of the Convention. It does not have a specific standard
by which the progress achieved by the states can be measured. Thus,
this issue requires further research and finding ways how to solve
the problem.

Georgia, as a State Party to the Convention, has the obligation to
implement the best interests of the child. Article 36 (3) of the 1995
Constitution of Georgia defined child rights in general, which were
to be realized by law. As a result of the Constitutional Reform 2017,
only the numbering of the Article was changed and Article 36
heading was replaced by Article 30, while the wording remained
the same. Since 2015, three breaking through laws regarding the
implementation of the best interests of the child have entered into
force in Georgia: the Juvenile Justice Code (2015); the Law of
Georgia "On Social Work" (2018); the Code on the Rights of the
Child (2020). Based on the mentioned legislative framework, the
best interests of the child was determined for the first time with its
constituent elements at the law level. Institutional mechanisms
were created as well for their implementation for the first time with
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respect to civil, administrative and criminal law whith the aim to
effectively protect the best interests of the child.

Along with this progress, the issue became very relevant in georgian
political and public spaces. The lack of acceptance and
misunderstanding could be observed for one part of the public
regarding the reforms related to the rights of the child in general
and as well as with respect to the definition of the best interests of
the child. Discussions were held, including in and outside the
Parliament. Even demonstrations were even organized against the
bills. The Parliament of Georgia finally approved all three draft
laws, thus the state made a significant statement both at the national
-, and international levels.

A socially and politically active issue related to legislation is
certainly also relevant from a legal point of view. The topic of the
best interests of the child, defined according to the above
mentioned legislative acts, which, in turn, is based on Article 3 of
the Convention, is in fact almost unexplored in the Georgian
scientific space, which makes the issue even more urgent. Since the
best interests of the child is one of the conceptual basis of both the
Convention and the aforementioned legal acts, its theoretical
research also with respect to its implementation status in the
Georgian legal space, including in relation to the Constitution, is
important for the theoretical definition of this concept. Theory, in
turn, finds reflection in practice. In particular, a strong
constitutional and legal basis is a prerequisite for bringing tangible
results for children, if there is a political will to implement it,
including to accumulate appropriate human and material resources
at the national leve. However, a detailed definition of the best
interests of the child is of greatest importance for the children
themselves.
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The object of research is the best interests of the child.

In terms of international law, the subject of the study is Article 3 of the
Convention (best interests of the child), as well as the General
Comment No 14 of the Committee on the Rights of the Child. In terms
of national law, the subject of the study is Article 30 of the Constitution
of Georgia and three respective laws ( the Code on the Rights of the
Child, the Law of Georgia "On Social Work", the Juvenile Justice
Code).

The purpose of the research is to study what obligations the best
interests of the child define for states at the international law level in
relation to domestic constitutions and laws; to find out to what extent
the state of Georgia fulfills these obligations on the example of the
Constitution of Georgia and the three laws that create the legal
foundation for the protection of child rights - to identify problems, to
develop innovative way for their solutions and elaborate specific
recommendations.

The tasks of the research are: to analyze the features, content and
the scope of the international legal nature of the best interests of the
child, including, to outline the specific obligations of the State
Parties to the Convention based on the mentioned international
legal basis in relation to domestic constitution and law; The
Constitution of Georgia will be examined in detail in relation to the
best interests of the child in the context of Georgia's international
legal obligations and its features will be highlighted; to analyze in
detail the specifics of the implementation of the best interests of the
child on the example of three laws forming the legal foundation for
the protection of the rights of the child in Georgia.

Two hypotheses are presented in the research :
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1. Article 3 of the Convention will acquire a binding concrete content,
if the General Comment No 14 becomes the basis for establishing the
norms of customary international law.

2. Georgia will fulfill its international legal obligation to implement
the best interests of the child within the discretion granted to it by the
Convention with a high standard, if the best interests of the child is
explicitly reflected in the Constitution of Georgia and appropriate
amendments are made in the Code on the Rights of the Child.

Methodology: the research is based on classical methods of
interpretation of both international and domestic norms: grammatical,
systematic, teleological and historical.

Results of the research : The results of the research determine what is
the high standard for the best interests of the child defined by Article
3 of the Convention for the State Parties and to what extent Georgia
has fulfilled its international legal obligation to implement the best
interests of the child within the discretion granted to it by the
Convention on the example of the amendment of the Constitution of
Georgia and the three laws. With the results of the research, challenges
are identified from the point of view of international-, and Georgian
law, as well as specific ways for the solution are elaborated.

Scientific novelty and importance:

As a result of the research a innovative methodology for acquiring
binding force for the General Comment Nol4 specifying the
obligations with respect to Article 3 of the Convention was developed
for the State Parties to the Convention at the international law level,
which ensures the acquisition of binding content for Article 3 of the
Convention based on a systemic interpretation, and the relevant
recommendations were proposed.
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The state (status quo) of implementation of the best interests of the
child according to the Article 3 of the Convention and the General
Comment No 14 with the high standard by Georgia was highlighted
on the example of the Constitution of Georgia and the three relevant
laws.

Implicit recognition of the best interests of the child in the
Constitution of Georgia based on scientific argumentation was
identified; Gaps regarding ensuring the high standard of
implementation of the Article 3 of the Convention within the
Georgian legislation were identified and subsequent recommendations
for addressing them were developed for the Parliament of Georgia.

2. Key Findings

The standard of implementation of the best interests of the child in
international law - the consistent implementation of the best interests
of the child determined on the basis of international law in the national
legal system contributes to the aim of ensuring the well-being of the
child. Therefore, it is of utmost importance for the realization of child
rights.

Among the international agreements that directly or indirectly
concern the best interests of the child, the United Nations Convention
on the Rights of the Child defines the broadest and most sophisticated
obligations for Georgia, as all other conventions, in turn, rely on the
latter.

In order to able to say how Georgia fulfills its international legal
obligation, first of all, it should be determined how the state of Georgia
implemented the requirements enshrined in the Article 3 of the
Convention in the Georgian legal space. The measuring scale is Article
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3 of the Convention. The content of the latter, including in relation to
the legislation, is not specified in details at the normative level and is
of a general nature, while giving states wide discretion in the
implementation process. Therefore, in many cases, it is difficult to
assess the effectiveness of the implementation of obligations arising
from Article 3.

The content of Article 3 does not include detailed obligations even in
relation to the legislation. Furthermore, the Committee's General
Comment No 14 is not binding, but rather an authoritative guide to
help States to better and more effectively implement the best interests
of the child. However, despite the above mentioned argumentation,
we can take these guiding recommendations to measure the progress
of the State Party Georgia. If a specific state fulfills these
recommendations, it binds itself voluntarily, i.e. acknowledges that it
is actually mandatory for it to be fulfilled. This is in full compliance
with the principle of Sovereign Equality of states. Based on the
importance and authority of the Committee for the monitoring process
of the Convention, as well as the high degree of legitimacy and
independence of the Committee members, the recommendations
enshrined in General Comment No 14 of the Committee in
conjunction with Article 3 can be called a high standard for the
implementation of Article 3. And Georgia's implementation of these
provisions, due to the abstract nature of Article 3, should be shown as
the state's implementation of the best interests of the child with a high
standard.

Neither Article 3 of the Convention nor General Comment No 14 of
the Committee explicitly refer to the obligation to include explicitly
the best interests of the child in the Constitution. However, in order
to fulfill Article 3 with a high standard in relation to the Constitution,
it is necessary to level up the best interests of the child to the “main
law” of the state. A high standard can be identified regionally, at least
in relation to the State Parties of the Council of Europe. A constitution
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that defines the best interests of the child explicitly and in details,
based on the fulfillment of the criteria of visibility, autonomy and
Implementation shows the best example and high standard of the
implementation of Article 3 of the UN Convention on the Rights of
the Child.

Although neither the Convention nor the General Comment No 14 of
the Committee provide specifics of what the content of a law should
be in relation to the implementation of the best interests of the child,
if the law includes main substantive and procedural provisions of
Article 3 of the Convention and the General Comment No 14, it thus
creates a solid legal framework for the legislative body itself, as well
as for the executive and judicial authorities, including in terms of
institutional guarantees for the effective implementation of Article 3
of the Convention. Accordingly, this state ensures the implementation
of the best interests of the child according to a high standard with
respect to law.

The way to solve the problem of indeterminacy of the best interests of
the child - the abstract character of Article 3 is a manifestation of the
will of the signatory states to the Convention. Public international law
is a constantly developing, dynamic field. It is true that the best
interests of the child is of a general-abstract nature. However, the wide
discretion granted is caused due to the historical development of the
principle and the will of states (as subjects of international law) as well
as due to the need to ensure some flexibility by State Parties. The
development of human rights, including children's rights, is a
continuous process that improves step by step and requires a lot of
effort. After many decades of unrelenting struggle, humanity reached
the condition where public international law recognized the child as a
rights holder. If legal recognition took a long period of history, it is
logical that its implementation and achieving real effects require much
more time. On the basis of the progress mentioned above, it is
necessary to further develop and take concrete steps. And if this
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progressive achievement is supported by active planning, the result
will be tangible much faster.

Methodology of acquisition for binding force to the General Comment
No 14 was developed within the framework of the research. It is based
on the opinion that progress in the development of the norm can be
achieved by specifying the content of Article 3. This will significantly
increase clarity and transparency of the norm, as well as will serve to
improving the monitoring by the Committee on the best interests of
the child and the implementation processes by states. The latter is
possible if the content of the General Comment No 14 of the
Committee is established as mandatory norm of customary
international law. And, from the point of view of legal technique, the
specification of Article 3 will be made through the systemic
interpretation determined by Article 31 (3) (c) of the Vienna
Convention on the Law of Treaties. The objective of the methodology
of acquiring of binding force for General Comment No 14 is to
maintain a balance: on the one hand, to maintain certain flexibility of
Article 3, which serves to avoid its narrow framework and on the other
hand, to provide certain concreteness in order to prescribe detailed
obligations for State Parties.

In order to ensure provisions of General Comment No 14 are leveled
up to the niveaus of customary international law with binding force
for the states, the subjective and objective elements necessary for the
creation of such norms need to be evident and a systemic approach
must be developed. The leading role can be taken by the Committee
on the Rights of the Child as the natural leading UN treaty body
monitoring the implementation of the Convention. In the process of
monitoring, in the format of "constructive dialogue" with states and
while issuing relevant Concluding Observation, the Committee should
systematically take into account the relevant provisions of the General
Comment No 14. And in the process of the monitoring of previously
issued Concluding Observations, including in the framework of the
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dialogue with the State Parties, it is necessary to collect and analyze all
the activities, facts and comments of the state representatives related
to General Comment No 14. This will contribute to the presentation
of subjective and objective elements in relation to the specific
provisions of Article 3, which, in turn, is a necessary prerequisite for
the establishment of international customary law norms.

Itis noteworthy that one of the elements of success of the methodology
of acquiring binding force for General Comment No 14 as a customary
international law norm is the cooperation of States Parties to the
Convention. They should cooperate constructively with the
Committee in the process of monitoring of the Convention, which is
usually already evident with respect to the experience regarding
absolute majority of states. In addition, the financial and human
resources shortage of the Committee should be taken into account. The
concept mentioned above will definitely require the Committee to be
provided with appropriate resources. The research takes into account
all the theoretical risks and difficulties that may hinder the process of
implementation of the binding force acquisition methodology for the
General Comment No 14 and the author presents her counter-
arguments in this regard.

If all the above mentioned steps are taken, in the end, at least one part
of the provisions of General Comment No 14 will emerge as customary
international law norms, which will give determinacy to Article 3 and,
at the same time, will be binding not only for the States Parties to the
Convention, but also on other remaining States expanding its scope.

Implementation of the best interests of the child in Georgian legislation:
the Constitution of Georgia - the best interests of the child is a
constituent part of the Constitution of Georgia, which can be
confirmed through the interpretation of the constitutional norms as
defined in Article 30 (2) in conjunction with Article 12, Article 9 (1),
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Article 4 (2) of the Constitution of Georgia. A child as a rights holder
is directly mentioned in Article 30 of the Constitution, and this
provision refers to the law, however, the constitutional norm cannot
be devoid of content in terms of human rights. It recognizes the child
as a bearer of rights. However, the systemic placement of this provision
in the Constitution is significant, in particular, in the article dedicated
to the right to marriage, which strengthens the family. The child is
presented as a vulnerable group that needs special protection and care.
The fact that a child is represented in the context of a vulnerable group
together with a group of mothers does not change its status as a rights
holder. If we connect this argumentation with the rights of personality
and dignity enshrined in the Constitution, while taking into account
that modern constitutions are based on the human image and must
include the special needs of the child as an individual with age and
maturity characteristics, the implicit existence of the best interests of
the child in the constitution must be recognized. The best interests of
the child, as already mentioned above, is one of the four principles
supporting the Convention, it is recognized by almost all states of the
world, and it is also based on the European Convention on Human
Rights, the Strasbourg Court and the EU Charter of Human Rights. We
can safely consider it as an internationally recognized human right,
which is derived from the principles of the Constitution of Georgia in
the context of Article 4 (2). Finally, the Constitutional Court of Georgia
underlined the best interests of the child in its decision, although
without a detailed discussion, as a constitutional good. Accordingly,
based on the systematic, teleological and historical interpretation of
the norms, we can derive the best interests of the child from Article 30
(2) in conjunction with Article 12, Article 9 (1) and Article 4 (2) at the
level of the Constitution.

Thus, the State of Georgia fully complies with the obligations arising
from Article 3 of the Convention in relation to the Constitution.
However, in terms of visibility, autonomy, as well as implementation
criterion, the Constitution of Georgia requires further refinement to
ensure the high standard of Article 3 of the Convention. In particular,
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for ensuring clarity, the best interests of the child should be explicitly
defined directly in the text of the Constitution and there should be no
need to refer to various legal constructions. Also, it should be
determined clearly, which will strengthen both the normative
constitutional content of the best interests of the child, as well as will
contribute to raising awareness in various circles, and thus, ultimately
represent the best international legal standard. Also, to ensure a high
standard, it is important that the child is seen as a rights holder and not
as an object of protection or a representative of a vulnerable group. In
addition, the child should be given the right to appeal to the
constitutional court, along with against the legislation, also against the
individual administrative-legal acts of the executive authority and the
court decision in order to determine the compliance with the best
interests of the child.

Implementation of the best interests of the child in Georgian legislation:
three laws - the analysis of three legislative acts reveals that a certain
evolutionary development of the principle of the best interests of the
child can be observed from the Juvenile Justice Code to the adoption
of the Child Rights Code. First, the legislator regulated two specific
areas one after another, and at the first stage, defined the best interests
of the child only in relation to these two - juvenile justice and the social
work - only as a the term, without details. Finally, this process has been
finalized with the adoption of the Code on the Rights of the Child that
addresses not only these two specific areas, but all areas of child
welfare. The concept of the best interests of the child under the Code
is much broader, detailed and comprehensive. Its purpose, among
others, is not to cancel these acts, but to create an umbrella of broad
guarantees for rights protection, as well as harmonization with the
Constitution of Georgia, the UN Convention on the Rights of the Child
and other international obligations. And if other legislation does not
address certain aspects of the Code's standard, the Code's concept of
the child's best interests should supplement it. And if there is a
contradiction between them, in such a case, priority is given to the
Code, in order to ensure the unity of the system and to avoid
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fragmentation. These objections would significantly undermine the
guarantees of protection and support of the child. Thus, the Georgian
legislator systematically created a solid legal basis for the protection of
the best interests of the child according to the unified code, and
regulated the detailing of two specific areas (criminal justice and social
work, which are of great importance for the protection of this
concept), with special legislative acts. However, all three acts serve the
same purpose and create a strong, systematic legal basis for the
implementation of the best interests of the child in life.

The Code takes into account the material content of the best interests
of the child, as well as the procedural norms of its implementation. It
presents a detailed definition of the term, including the prerogative of
its defining primarily by the parents as a kind of "protective" provision,
which, at the same time, enshrined the subsidiary responsibility of the
state. The definition also presents the individual elements of the best
interests as well.

Institutional safeguards at all levels, which represent the legal
guarantee of the implementation of the best interests of the child in
life are widely defined in the Code.

The paper focuses on three important innovations based on their
novelty and relevance for protecting the best interests of the child: (1)
municipalities, (2) social worker, (3) coordination system.

3. Conclusion

As a conclusion Article 3 of the Convention will acquire a binding
concrete content, if General Comment No 14 become the basis for
establishing customary international law norms. This is achieved by
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applying of the methodology of acquiring of binding force to General
Comment No 14.

For the establishment of customary international law norms on the
basis of a systemic definition it is necessary to implement following
three principles: (1) the principle of a systemic approach; (2) the
principle of state cooperation; (3) Principle of provision with
resources.

Georgia fulfilled its international-legal obligation to implement the
best interests of the child within the discretion granted to it by the
Convention, on the example of the amendment of the Constitution of
Georgia and three important laws, which in wider scale are in
accordance with the modern international high standard. However,
during the research process, several issues were identified, which will
fully complement the high standard achieved by Georgia at the level
of the law, and which are given in detail in the recommendations
section.

The best interests of the child is a subject of constant refinement both
under international law and at the national level. As a broad and
comprehensive concept, with its three-dimensional nature it covers a
wide range of directions and issues, and its scope is not yet clear in
public international law, which creates risks in the implementation
process. However, in order to achieve the supreme goal of children's
well-being, it is necessary to not give up the continuous process of
development both at the international law-, and at the national level.
Permanent changes and improvements are needed that will ensure the
protection of children's rights and bring tangible positive results for
children. Positive changes concerning legal development are catalyst
for real reforms.
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Acquiring the mandatory content for Article 3 of the Convention in
international law and its implementation, as well as the
implementation of the normative content of the Code on the best
interests of the child, has a long and difficult path ahead. Progress, real
changes, as the history of the development and struggle for rights
shows, require a lot of time and resources as well as perseverance.
However, sooner or later, the result will be achieved. Therefore, it is
necessary not to stop thinking about changes, to research, not to stop
trying, even if it takes a long time for real results to appear. The
purpose of this research is to make its humble contribution to
sustainable development and not to detract from the progress made in
ensuring the well-being of children.

4, Recommendations

Recommendation 1 : It is advisable to specify the content of Article 3
on the basis of a systemic definition and ensure it is mandatory in order
to avoid subjective interpretation of the norm. For this purpose, it is
important for the Committee to use the methodology of acquiring of
binding force for the General Comment No 14, which includes the
following: take into account the standard of the General Comment No
14 in the process of developing the Concluding Observations issued to
the States systematically and use the feedback to collect information
related to the issued recommendations; to collect and analyze the
practice and opinion juris of specific states in relation to each provision
of the General Comment No 14; to use the mechanism of applying with
a recommendation to the UN General Assembly to collect and analyze
information on state practice and opinion juris, in case if such analysis
is impossible due to its limited resources; to work preventively in the
process of implementation of Concluding Observations in order to
avoid non-uniform practices of states (system approach principle). It is
important that the 196 member states to the Convention cooperate
with the Committee (principle of cooperation of states). Also, it is
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necessary that the Office of the United Nations High Commissioner for
Human Rights provides the Committee with appropriate financial and
human resources - (principle of providing the Committee with
resources)

Recommendation 2 : In order to ensure that Georgia fulfills its
obligations under Article 3 of the Convention with a high standard, it
is important for the Parliament of Georgia that the best interests of the
child are explicitly raised to the level of the Constitution by adopting
Constitutional Amendments.

Also, it is necessary that the Parliament of Georgia, through legislative
amendments in the Code on the Rights of the Child:

include a clear instruction on determining the obligation to investigate
and carefully weigh all objective circumstances before making a
decision related to the best interests of the child;

prescribe the obligation to justify to decision-makers why one or the
other interest was given priority in the assessment of the best interests
of the child;

delegate the obligation to prescribe the child participation procedure
to the Government of Georgia on the basis of a by-law, as well as to
ensure that amendments to the Rules of Procedure of the Parliament
of Georgia are made to add these procedures.
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